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EXECUTIVE SUMMARY

On October 30, 2014, the Commission granted “retroactive waivers” of 47
C.FR. §64.1200(a)(4)Gv)—the regulation requiring opt-out notices on fax
advertisements sent with “prior express invitation or permission”—to defendants in
private TCPA actions and allowed “similarly situated” persons to seek waivers. The
Commission stressed that “all future waiver requests will be adjudicated on a case-
by-case basis” and that the Commission did not “prejudge the outcome of future
waiver requests in the order.” The petition by Creditsmarts Corp. (“Petitioner”)
requesting a similar retroactive waiver is one of numerous follow-on waiver
petitions contemplated by the October 30 Order. The Commission should deny the
petition.

No good cause exists here to grant Petitioner’s request for a retroactive
waiver. Petitioner is not “similarly situated” to other petitioners who were granted
waivers. Undisputed evidence shows that Petitioner was not confused about
whether a fax sent with the consent of the recipient was required to contain an opt-
out notice. On the contrary, Petitioner has admitted in private litigation that it did
know that it was required to include opt-out notices on solicited faxes, and it
attempted to do so. The issue here is that the opt-out notice it included was not
compliant. The waiver only applies to those who were confused about whether or
not opt-out notices were required on faxes in the first place. Because Petitioner
cannot in good faith claim that it was confused as to the legal requirement,

Petitioners do not meet the requirements for a waiver.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of
CG Docket No. 02-278

CG Docket No. 05-338
Rules and Regulations Implementing the

)
)
Junk Fax Prevention Act 2005 )
)
)
Telephone Consumer Protection Act of 1991 )

COMMENTS OF CITY SELECT AUTO SALES, INC. ON THE PETITION FOR
WAIVER OF CREDITSMARTS CORP.

City Select Auto Sales, Inc. (“Plaintiff’) is the plaintiff in a private TCPA
action pending in the United States District Court for the District of New Jersey
against petitioner Creditsmarts Corp. (“Creditsmarts,” “Petitioner,” or
“Defendant”).! Petitioner filed a petition on January 29, 2015, seeking a retroactive
waiver of the regulation requiring an opt-out notice on fax advertisements sent with
“the prior express consent or permission of the recipients or their agents.”2

The Commission issued an order on 24 similar petitions on October 30, 2014.3
That order rejected the challenges to the validity of the Commission’s ability to

promulgate and enact the opt-out regulation, but granted retroactive “waivers”

1 See City Select Auto Sales, Inc. v. BMW Bank of North America, Inc., et al., No. 13-cv-04595-NLH-
JS (D. N. J.) (“TCPA action.”)

2 Petition of Creditsmarts Corp. for Retroactive Waiver, CG Docket No. 02-278 Section CG Docket
No. 05-338 (filed Jan. 29, 2015) (the “Surefire petition.”)

3 In re Rules & Regulations Implementing the Telephone Consumer Protection Act of 1991, Junk Fax
Prevention Act of 2005; Application for Review filed by Anda, Inc.; Petitions for Declaratory Ruling,
Waiver, and/or Rulemaking Regarding the Commission’s Opt-Out Requirement for Faxes Sent with
the Recipient’s Prior Express Permission, CG Docket Nos. 02-278, 05-338, Order, FCC 14-164 (rel.
Oct. 30, 2014) (“Opt-Out Order”).



purporting to relieve the 24 petitioners of liability in private TCPA litigation.4 The
Opt-Out Order allowed other “similarly situated” parties to request waivers, and
invited comments on those requests.? Plaintiff requests the Commission deny
Petitioners’ request for a waiver because Petitioner knew it was required to place an
opt-out notice on its solicited faxes, and did so, although the opt out notices were
non-compliant. Accordingly, Petitioner is not “similarly situated” to others receiving

waivers, and 1s not entitled to a waiver.

FACTUAL BACKGROUND

On dJuly 30, 2013, Plaintiff filed two Class Action Complaints in the United
States District Court for the District of New Jersey, challenging Petitioner’s practice
of faxing unsolicited advertisements in violation of the TCPA.6 One of those cases
was settled individually, the other case is still pending. The complaint in the still-
pending case alleges that Petitioner sent an unsolicited fax ad to Plaintiff on
December 27, 2013.7 Plaintiff asserts that it did not invite or give permission to
Petitioners, or anyone, to send the fax to it. Plaintiff alleges, on information and
belief, that Petitioners sent fax advertisements to more than 39 other recipients

P13

without first receiving the recipients’ “express permission or invitation.” Plaintiff

4 1d. 99 19-20, 32 and n.70.

5 Consumer & Governmental Affairs Bureau Seeks Comment on Petitions Concerning the
Commission’s Rule on Opt-out Notices on Fax Advertisements, CG Docket Nos. 02-278, 05-338 (Nov.
28, 2014) (“Public Notice”) (“With this Public Notice, we seek comment on the Petitions as described
below. Specifically, the Petitioners seek retroactive waivers of the opt-out notice requirement for fax
ads they sent where prior express invitation or permission had been obtained from the recipient”).

6 See footnote 1, supra, and City Select Auto Sales, Inc., v. Creditsmarts Corp., No. 13-cv-04594-JHR-
JS (D.N.J.).

7 A copy of the complaint is attached as Ex. 1. The fax at issue is at the end of Ex. 1, D.E. 1-2.
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further alleges that the faxes do not contain the proper opt-out notice pursuant to
the TCPA, as the faxes state only “To be removed from this list, please call 1-900-
915-2571 ext 40410 or Fax this document back to 888-343-9903. Please be sure to
include the number to be removed. Thank you.”

Petitioner’s president/owner, Sean Ryan, as well as the former employee who
may have sent the faxes to Plaintiff, or caused them to be sent, Alex Gomez, have
been deposed. In their testimony, neither Mr. Ryan nor Mr. Gomez claimed to have
been confused about the requirement to include an opt-out notice in the
advertisements they sent by fax. Neither claimed to have believed or misled into
believing that the opt out notice requirement was less strict where recipients had
given permission to receive the fax. Finally, there was no claim that Plaintiff
specifically consented to receive the fax at issue. Rather, Petitioner claimed merely
that Plaintiff had consented to receive Defendant’s information by fax nearly a year
earlier. Mr. Ryan testified that he did not know whether any persons to whom
Defendant sent the fax at issue had specifically consented to receive that fax.8
Defendant regularly sends “product update” faxes to its clients, and the fax at issue
in the Lawsuit was one of those updates.

There 1s no evidence that Defendant was “confused” about the opt out notice
requirements under the TCPA. The faxes sent by Defendant contained opt out

notices.? The opt out notice was included to attempt to comply with applicable law.10

8 Dep. of Sean Ryan (17 Mar. 2014), Ex. 2 hereto, p. 55:1-5.

9 Ryan Dep., 118:18-22.



Mr. Gomez, whom Mr. Ryan testified had sent the fax, said that he “never
really thought about” whether there were laws that governed fax advertising.!!
Specifically, he had no recollection as to whether he ever knew or had training
concerning the need to obtain consent or whether fax advertisements needed to
have “opt out” language included.12

On January 29, 2015, Petitioner filed its petition with the Commission.
Petitioner bases its petition on the claim that it is similarly situated to other
persons to whom waivers have been granted waivers because “Creditsmarts, like
other companies, was reasonably confused as to whether Solicited Faxes must

include an opt-out notice.”13

ARGUMENT

I. No good cause exists to grant the Creditsmarts petition because Petitioner
knew that opt out notices were required, and thus is not “similarly situated”
to other petitioners who were granted waivers.

In its Opt-Out Order, the Commission found that “good cause” existed to
grant the 24 waivers because “some parties who have sent fax ads with the
recipient’s prior express permission may have reasonably been uncertain about
whether our requirement for opt-out notices applied to them.”4 An “inconsistency

between a footnote contained in the Junk Fax Order and the rule caused confusion

10 Ryan Dep., 115:10-117:6.

11 Dep. of Alejandro Gomez (19 May 2014), attached as Ex. 3, pp. 53:25-54:7
12 Gomez Dep., 54:17-55:3.

13 Petition at 6.

14 Opt-Out Order, §1.



or misplaced confidence regarding the applicability of this requirement to faxes sent
to those recipients who provided prior express permission.”!> The Commission also
permitted “similarly situated parties” to seek similar waivers.16

No good cause exists to grant the Creditsmarts petition because Creditsmarts
by its own admission was not “confused” about the footnote, nor was Creditsmarts
“uncertain” whether the opt out notice was required in its fax advertisements. The
owner and president of Defendant, Sean Ryan, testified that opt out notices were
included in the company’s fax advertisements because he understood that was what
the law required.!” There is no evidence that Defendant was “confused” or
“uncertain” about the requirement to include an opt out notice. The only issue is
whether the notice that was included was compliant.

Defendant’s other witness, Alex Gomez, was not “confused” by the footnote
either. He simply had no recollection of what the law required.'® His ignorance of
the law does not amount to “confusion” over a specific footnote.

Petitioner asserts in conclusory fashion, with no evidentiary support, that it
was “reasonably confused as to whether Solicited Faxes must include an opt-out
notice.”19 Petition, at 6. However, the admissions of Petitioner’s president show that

there was no such confusion. On the contrary, he believed that the law did require

15 Opt-Out Order, §24.

16 Opt-Out Order, 92.

17 Ryan Dep., 115:10-117:6.
18 Gomez Dep., 53:25-55:3.

19 Petition at 6.



an opt out notice on all faxed advertisements.20 Accordingly, Petitioner is not
“similarly situated” to any of the entities that received a waiver in the Opt-Out
Order.

In the Opt-Out Order, the Commission noted that “nothing in the record here
demonstrat[es] that the petitioners understood that they did, in fact, have to comply
with the opt-out notice requirement . . . but nonetheless failed to do so0.”2! But here
the record contains such evidence. First, the fax at issue did contain an opt out
notice—albeit a non-compliant one. Second, the testimony of Sean Ryan establishes
that he understood that the law required an opt-out notice. Accordingly, there is not

grounds for a waiver here. Therefore, the petition should be denied.

CONCLUSION

The Commission should deny the Creditsmarts petition for waiver because
Petitioners were not confused about the opt-out requirement, but rather knew of the
requirement and included non-compliant opt-out notices on their faxed

advertisements.

Respectfully submitted,

CITY SELECT AUTO SALES, INC.,
By: /s/ Jonathan B. Piper

Phillip A. Bock

Jonathan B. Piper

BOCK & HATCH, LLC

134 N. La Salle St., Suite 1000
Chicago, Illinois 60602

Phone: 312.658.5500

20 Ryan Dep., 115:10-117:6.

21 Opt-Out Order, §925-26 (emphasis added).
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY — CAMDEN VICINAGE

CITY SELECT AUTO SALES, INC., a
New Jersey corporation, individually and
as the representative of a class of similarly
situated persons,

Plaintiff,

V- Case No.:

BMW BANK OF NORTH AMERICA,
INC., BMW FINANCIAL SERVICES NA,
LLC, CREDITSMARTS CORP., and
JOHN DOES 1-12,

Defendants.

e N N e N N N N S N S e S N N N

CLASS ACTION COMPLAINT

Plaintiff, CITY SELECT AUTO SALES, INC. (“Plaintiff’), brings this action
on behalf of itself and all other persons similarly situated, through its attorneys,
and except as to those allegations pertaining to Plaintiff or its attorneys, which
allegations are based upon personal knowledge, alleges the following upon
information and belief against Defendants, BMW BANK OF NORTH AMERICA,
INC., BMW FINANCIAL SERVICES NA, LLC, CREDITSMARTS CORP., and
JOHN DOES 1-12 (“Defendants”):

PRELIMINARY STATEMENT

1. This case challenges Defendants’ practice of faxing wunsolicited
advertisements.
2. The federal Telephone Consumer Protection Act, 47 U.S.C. § 227 (the

“TCPA”), prohibits a person or entity from faxing or having an agent send
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unsolicited fax advertisements without the recipient’s prior express invitation or
permission. Moreover, the TCPA mandates that when a person or entity sends an
advertisement by fax it must always include a very specific opt-out notice that 1s
clearly and conspicuously included on the first page of the advertisement. See 47
U.S.C. § 227 (b) (2) (D); and 47 C.F.R. § 64.1200 (a) (4) Gii). The TCPA provides a
private right of action and provides statutory damages of $500 per violation, which
may be trebled to $1,500 per violation if the violation was willful.

3. Unsolicited faxes damage their recipients. A junk fax recipient loses
the use of its fax machine, paper, and ink toner. An unsolicited fax wastes the
recipient’s valuable time that would have been spent on something else. A junk fax
mterrupts the recipient’s privacy. Unsolicited faxes prevent fax machines from
receiving authorized faxes, prevent their use for authorized outgoing faxes, cause
undue wear and tear on the recipients’ fax machines, and require additional labor to
attempt to discern the source and purpose of the unsolicited message.

4. On behalf of itself and all others similarly situated, Plaintiff brings
this case as a class action asserting claims against Defendants under the TCPA and
the common law of conversion.

5. Plaintiff seeks an award of statutory damages for each violation of the
TCPA.

PARTIES, JURISDICTION AND VENUE

6. Plaintiff is a New Jersey corporation with its principal place of

business in Burlington, New Jersey.
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7. Defendant, BMW Bank of North America, Inc. (“‘BMW Bank”) is a
Utah corporation with its principal place of business 1n Salt Lake City, Utah. BMW
Bank sometimes does business as “Alphera Financial Services,” or as “up2drive.”
“Alphera Financial Services” is a Utah registered dba of BMW Bank.

8. Defendant, BMW Financial Services NA, LLC (“BMW Financial’) is a
Delaware limited liability company.

9. Defendant, Creditsmarts Corp. 1s a Delaware corporation.

10.  Plaintiff sued defendants John Does 1-12 because it 1s not clear what
additional entities or persons beyond the named Defendants actively participated in
the transmission of the subject fax advertisement, or benefitted from its
transmission.

11.  This Court has subject matter jurisdiction under 28 U.S.C. § 1331 and
47 U.S.C. § 227.

12. Venue 1s proper in the District of New Jersey because Defendants
committed a statutory tort within this district and a significant portion of the
events took place here.

FACTS

13. On or about December 27, 2012, Plaintiff received an unsolicited fax
advertisement. Exhibit A, copy of the subject fax advertisement.

14.  The subject fax advertises the goods, products or services of defendants

BMW Bank, BMW Financial, and Creditsmarts Corp. Exhibit A. Defendants sent,
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or caused, this unsolicited fax advertisement to be sent to Plaintiff and a class of
similarly situated persons.

15.  Plaintiff did not invite or give permission to any Defendant (or anyone
else), to send Exhibit A to it.

16.  The subject fax does not contain a clear and conspicuous opt-out notice.
Instead, Defendants included an opt-out notice that was in tiny font located at the
very bottom of the page. Exhibit A. Additionally, the opt-out notice did not include
information that failure by Defendants to comply with an opt-out request within 30
days is unlawful as required by 47 C.F.R. § 64.1200 (a) (4) (ii1) (B) and the TCPA.

17.  On the face of Exhibit A, it is not understood whether the telephone
and facsimile numbers identified in the notice were available to Plaintiff to make an
opt-out request 24 hours a day, 7 days a week as required by 47 C.F.R. § 64.1200 (a)
(4) (i) (B).

18. On information and belief, Defendants sent the same facsimile to
Plaintiff and more than 39 other recipients without first receiving the recipients’
express permission or invitation. This 1s based, in part, on the fact that the fax is
not addressed to anyone in particular, that Plaintiff never gave permission to
anyone to send the subject fax advertisement to it, that Defendants are located in
Utah and Delaware, and that sending advertisements by fax is a very inexpensive
way to reach a wide audience.

19.  There is no reasonable means for Plaintiff (or any other putative Class

member) to avoid receiving illegal faxes. Fax machines are left on and ready to



Case 1:13-cv-04595-NLH-JS Document 1 Filed 07/30/13 Page 5 of 17 PagelD: 5

receive the urgent communications their owners desire to receive.

CLASS REPRESENTATION ALLEGATIONS

20.  This action 1s brought and may properly be maintained as a class
action pursuant to Fed. R. Civ. P. 23. This action satisfies the numerosity,
commonality, typicality, adequacy requirements under Rule 23 (a). Additionally,
prosecution of Plaintiff's claims separately from the putative class’s claims would
create a risk of inconsistent or varying adjudications under Rule 23 (b) (1) (A).
Furthermore, the questions of law or fact that are common in this action
predominate over any individual questions of law or fact making class
representation the superior method to adjudicate this controversy under Rule 23 (b)
(3).

21.  Plaintaff brings this action as a class action on behalf of itself and all
others similarly situated as members of the Class, initially defined as follows:

All persons who were sent one or more telephone facsimile
messages on or after four years prior to the filing of this
action, that (1) advertised the commercial availability of
property, goods, or services offered by “BMW Bank of

North America”, and (2) that did not contain an opt-out
notice that complied with federal law.

22.  Excluded from the Class are Defendants, any entity in which
Defendants have a controlling interest, any officers or directors of Defendants, the
legal representatives, heirs, successors, and assigns of Defendants, and any Judge

assigned to this action, and his or her family.

23. Numerosity/Impracticality of Joinder: On information and belief, the

Class consists of more than thirty-nine people and, thus, 1s so numerous that
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joinder of all members is impracticable. The precise number of Class members and
their addresses are unknown to Plaintiff, but can be obtained from Defendant’s
records or the records of third parties.

24. Commonality and Predominance: There is a well-defined community

of interest and common questions of law and fact that predominate over any
questions affecting only individual members of the Class. These common legal and
factual questions, which do not vary from one Class member to another, and which
may be determined without reference to the individual circumstances of any Class
member, include, but are not limited to the following:

a. Whether Defendants sent fax advertisements;

b. Whether Exhibit A and similar faxes sent to the Class
advertised the commercial availability of property, goods or
services;

c. The manner and method Defendants used to compile or obtain
the list of fax numbers to which they sent Exhibit A and other
unsolicited fax advertisements;

d. Whether Defendants faxed advertisements without first
obtaining the recipients’ express permission or invitation;

e. Whether Defendants’ opt-out notice complied with the TCPA
and 47 C.F.R. § 64.1200 (a) (4) (iii) (B);

f. Whether Defendants’ opt-out notice was clear and conspicuous;
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25.

Whether Defendants’ opt-out notice contained telephone and
facsimile numbers that were available to Plaintiff and the other
Class members 24 hours a day, 7 days a week;

Whether each Defendant 1s, respectively, directly or vicariously
Liable for violating the TCPA;

Whether Plaintiff and the other Class members are entitled to
statutory damages;

Whether Defendants should be enjoined from faxing
advertisements in the future;

Whether the Court should award enhanced damages because
the TCPA violation was willful and/or knowing; and

Whether Defendant’s conduct as alleged herein constituted

conversion.

Typicality of claims: Plaintiff's claims are typical of the claims of the

Class because Plaintiff and all Class members were injured by the same wrongful

practices. Plaintiff and the members of the Class are all individuals who received

fax advertisements from Defendants that were unsolicited and/or did not contain

the proper opt-out clause under the TCPA. Under the facts of this case, because the

focus of the conduct 1s upon Defendants’ conduct, if Plaintiff prevails on its claims,

then the putative Class members must necessarily prevail as well.

26.

Adequacy of Representation: Plaintiff is an adequate representative of

the Class because 1ts interests do not conflict with the interest of the members of
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the Class it seeks to represent. Plaintiff has retained counsel competent and
experienced in complex class action litigation and Plaintiff intends to vigorously
prosecute this action. The interest of members of the Class will be fairly and
adequately protected by Plaintiff and its counsel.

27. Prosecution of Separate Claims Would Yield Inconsistent Results:

Even though the questions of fact and law 1n this action are predominately common
to Plaintiff and the putative Class members, separate adjudication of each Class
member’s claims would yield inconsistent and varying adjudications. Such
inconsistent rulings would create incompatible standards for Defendants to operate
under if/when Class members bring additional lawsuits concerning the same
unsolicited fax advertisements of if Defendants choose to advertise by fax again in
the future.

28. Class Action is the Superior Method to Adjudicate the Common

Questions of Law and Fact that Predominate: A class action is superior to other

available methods for the fair and efficient adjudication of this lawsuit, because
individual litigation of the claims of all Class members is economically unfeasible
and procedurally impracticable. The likelihood of individual Class members
prosecuting separate claims is remote, and even if every Class member could afford
individual litigation, the court system would be unduly burdened by individual
litigation of such cases. Plaintiff knows of no difficulty to be encountered in the
management of this action that would preclude its maintenance as a class action.

Relief concerning Plaintiff's rights under the laws herein alleged and with respect to



Case 1:13-cv-04595-NLH-JS Document 1 Filed 07/30/13 Page 9 of 17 PagelD:

the Class would be proper. Plaintiff envisions no difficulty in the management of
this action as a class action.

COUNT
TELEPHONE CONSUMER PROTECTION ACT, 47 U.S.C. § 227

29.  Plaintiff incorporates the preceding paragraphs as though fully set
forth herein.

30.  Plaintiff brings Count I on behalf of itself and a class of similarly
situated persons.

31. The TCPA prohibits the “use of any telephone facsimile machine,
computer or other device to send an unsolicited advertisement to a telephone
facsimile machine....” 47 U.S.C. § 227 (b) (D).

32.  The TCPA defines “unsolicited advertisement,” as “any material

advertising the commercial availability or quality of any property, goods, or services

which is transmitted to any person without that person’s express invitation or
permission.” 47 U.S.C. § 227 (a) (4).
33.  The TCPA provides:
3. Private right of action. A person may, 1if

otherwise permitted by the laws or rules of court of a
state, bring in an appropriate court of that state:

(A)  An action based on a violation of this
subsection or the regulations prescribed under this
subsection to enjoin such violation,

(B)  An action to recover for actual
monetary loss from such a violation, or to receive
$500 in damages for each such violation, whichever
1s greater, or
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(C)  Both such actions.

34. The Court, in its discretion, can treble the statutory damages if the
violation was knowing. 47 U.S.C. § 227.

35. In relevant part, the TCPA states that “[tlhe Commission shall
prescribe regulations to implement the requirements of this subsection . . . in
implementing the requirements of this subsection, the Commission shall provide
that a notice contained 1n an unsolicited advertisement complies with the
requirements under this subparagraph only if . . . (1) the notice is clear and
conspicuous . ..” 47 U.S.C. § 227 (b) (2) (D) D).

36.  Additionally, “a notice contained in an unsolicited advertisement
complies with the requirements under this subparagraph only if . . . (ii) the notice
states that the recipient may make a request to the sender of the unsolicited
advertisement not to send any future unsolicited advertisements to a telephone
facsimile machine or machines and that failure to comply, within the shortest
reasonable time, as determined by the Commission, with such a request meeting
the requirements under subparagraph (E) is unlawful . . .” 47 U.S.C. § 227 (b) (2)
(D) (ii). The shortest reasonable time has been determined to be thirty (30) days.
47 C.F.R. § 64.1200 (a) (4) (ii1) (B).

37. Moreover, “a notice contained in an unsolicited advertisement complies
with the requirements under this subparagraph only if . . . (v) the telephone and

facsimile machine numbers and the cost-free mechanism . . . permit an individual or

10
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business to make such a request at any time on any day of the week.” 47 U.S.C. §
227 (b) (2) (D) (v).

38.  Defendants violated 47 U.S.C. § 227 et seq. by sending advertisements
by fax (Exhibit A) to Plaintiff and the other Class members without first obtaining
their prior express invitation or permission.

39.  Defendants violated 47 U.S.C. § 227 et seq. by not providing a clear
and conspicuous opt-out notice. The notice that Defendants did include was in tiny
font at the very bottom of the page. Exhibit A. Additionally, it is not clear whether
Defendants provided telephone and facsimile numbers that allowed Plaintaff and
the Class members to make an opt-out request at any time on any day of the week.

40.  Defendants violated 47 U.S.C. § 227 et seq. by not including in the opt-
out notice that Defendants were to comply with any opt-out request within thirty
days, or their conduct would be considered unlawful.

41. Facsimile advertising imposes burdens on unwilling recipients that are
distinct from the burden imposed by other types of advertising. The content of the
required opt-out notice is designed to ensure that the recipients have the necessary
contact information to opt-out of future fax transmissions. If senders do not clearly
and conspicuously provide the opt-out content to the recipients, then the senders
fail to enable the recipients with the appropriate information to stop the burdens
imposed by this form of advertisement.

42.  The TCPA is a strict liability statute and Defendants are liable to

Plaintiff and the other Class members even if their actions were negligent.

11
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43.  Each Defendant 1s liable because, respectively, it sent the faxes, caused
the faxes to be sent, participated in the activity giving rise to and/or constituting
the violation, the faxes were sent on its behalf, and/or under general principles of
vicarious liability applicable under the TCPA, including actual authority, apparent
authority and ratification.

44.  Moreover, Defendants are liable to Plaintiff and the other Class
members under the TCPA for including an improper opt-out notice even if
Defendants ultimately prove that they obtained prior express permission to send
the advertisements by fax or prove that Defendants had an established business
relationship with Plaintiff and the other Class members.

45.  Defendants knew or should have known that Plaintiff and the other
Class members had not given express invitation or permission for Defendants or
anybody else to fax advertisements about Defendants’ goods, products, or services,
that Plaintiff and the other Class members did not have an established business
relationship with Defendants, that Exhibit A is an advertisement, and that Exhibit
A and the other advertisements Defendants sent did not display the proper opt-out
notice as required by the TCPA.

46. Defendants’ actions caused damages to Plaintiff and the other Class
members. Receiving Defendants’ junk faxes caused the recipients to lose paper and
toner consumed in the printing of Defendants’ faxes. Moreover, the subject faxes
used Plaintiff's and the Class’s fax machines. The subject fax cost Plaintiff time, as

Plaintiff and his employees wasted their time receiving, reviewing and routing

12
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Defendants’ illegal faxes. That time otherwise would have been spent on Plaintiff's
business activities. Defendants’ faxes unlawfully interrupted Plaintiff's and the
other Class members’ privacy interests in being left alone. Finally, the injury and
property damage sustained by Plaintiff and the other Class members from the
sending of Exhibit A occurred outside Defendants’ premises.

47.  Even if Defendants did not intend to cause damage to Plaintiff and the
other Class members, did not intend to violate their privacy, and did not intend to
waste the recipients’ valuable time with Defendants’ advertisements, those facts are
irrelevant because the TCPA is a strict liability statute.

WHEREFORE, Plaintiff, individually and on behalf of all others similarly
situated, demands judgment 1n 1ts favor and against Defendants, jointly and
severally as follows:

A. That the Court adjudge and decree that the present case may be
properly maintained as a class action, appoint Plaintiff as the representative of the
class, and appoint Plaintiff's counsel as counsel for the class;

B. That the Court award $500.00-$1,500.00 i1n damages for each violation
of the TCPA;

C. That the Court enter an injunction prohibiting Defendants from
engaging in the statutory violations at issue in this action; and

D. That the Court award costs and such further relief as the Court may

deem just and proper.

COUNT II
CONVERSION

13
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48.  Plaintiff incorporates paragraphs 1 through 28 as though fully set
forth herein.

49.  Plaintiff brings Count II on behalf of itself and a class of similarly
situated persons.

50. By sending Plaintiff and the other Class members unsolicited faxes,
Defendants improperly and unlawfully converted their fax machines, toner and
paper to their own use. Defendants also converted Plaintiffs employees’ time to
their own use.

51. Immediately prior to the sending of the unsolicited faxes, Plaintiff and
the other Class members owned an unqualified and immediate right to possession
of their fax machines, paper, toner, and employee time.

52. By sending the unsolicited faxes, Defendants permanently
misappropriated the Class members’ fax machines, toner, paper, and employee time
to their own use. Such misappropriation was wrongful and without authorization.

53. Defendants knew or should have known that its misappropriation of
paper, toner, and employee time was wrongful and without authorization.

54.  Plaintiff and the other Class members were deprived of the use of their
fax machines, paper, toner, and employee time, which could no longer be used for
any other purpose. Plaintiff and each Class member thereby suffered damages as a
result of their receipt of unsolicited fax advertisements from Defendants.

55. Defendants’ unsolicited fax effectively stole Plaintiff's employees’ time

because persons employed by Plaintiff were involved in receiving, routing, and

14
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reviewing Defendants’ illegal faxes. Defendants knew or should have known
employees’ time is valuable to Plaintiff.

WHEREFORE, Plaintiff, individually and on behalf of all others similarly
situated, demands judgment in its favor and against Defendants, jointly and
severally as follows:

A. That the Court adjudge and decree that the present case may be
properly maintained as a class action, appoint Plaintiff as the representative of the
class, and appoint Plaintiff's counsel as counsel for the class;

B. That the Court award appropriate damages;

15
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C. That the Court award costs of suit; and

D. Awarding such further relief as the Court may deem just and proper.

Brian J. Wanca

Anderson + Wanca

3701 Algonquin Road, Suite 760
Rolling Meadows, IL 60008
Telephone: 847/368-1500

Respectfully submitted,

CITY SELECT AUTO SALES, INC., a New
Jersey corporation, igdividually and as the
representative of a clgss of similarly-situated

7

persons, - /

o
;‘/""/K“" ) ‘\‘

One of ig%tfdrneys
Alan CyNhlstein

/

\__SBERMAN, SILVERSTEIN, KOHL, ROSE

& PODOLSKY, P.A.

East Gate Corporate Center
308 Harper Dr., Ste. 200
Moorestown, N 08057
Telephone: 856/662-0700

Phillip A. Bock

Jonathan B. Piper

BOCK & HATCH, LL.C

134 North La Salle Street, Suite 1000
Chicago, IL 60602

Telephone: 312/658-5500
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BRI Bank of North America
Attention All Independents !
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your BUSINESS 1
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2006 and newer vehicles
Up to 90,000 miles

Call us at 888-345-0918

JOIN'NOW |
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5 7
1 PROCEEDINGS 1 A. The first week of August.
2 Sean Ryan, 2 Q. How did you learn that?
3 after having been duly sworn, testified as follows: 3 A. By -- Up2Drive folks said there was an
4 EXAMINATION 4 issue, and this lawsuit had -- had been filed.
5 BY MR. PIPER: 5 Q. Do you remember when you first learned
6 Q. Why don't you state your name for the 6 that from Up2Drive?
7 record, please? 7 A. First week, second week of August, 2013.
8 A. Sean Ryan. 8 Q. Do you specifically recall the
9 Q. And what's your current place of business? 9 communication where you learned that for the first
10 A. Riverside, California. 10 time?
11 Q. What's the address there? 11 A. No.
12 A. 5029 Lamart Drive, Riverside, California 12 Q. Do you recall whether it was a telephone
13 92507. 13 communication or e-mail?
14 Q. And what's your home address? 14 A. | believe there was an e-mail that said we
15 A. 19247 Hitching Post Place, Riverside, 15 have an issue.
16 California. 16 Q. Okay. So, to your best recollection, the
17 Q. And how are you employed? 17 first time you recall learning that there was an
18 A. By CreditSmarts Corporation. 18 issue about a fax that had been sent by CreditSmarts
19 Q. What's your position there? 19 was via an e-mail that was sent by somebody from
20 A. Acting manager, CEO, owner. 20 Up2Drive; is that correct?
21 Q. Have you ever been deposed before? 21 A. Correct. That, and that was confirmed by
22 A. No. 22 the court records when | pulled it on Pacer.
23 Q. Okay. Just to make it more efficient and 23 Q. So, who was it that you got that e-mail
24 for the court reporter's benefit, you should speak 24 from?
25 up and clearly so she can take it down and give 25 A. Jake Thomas -- Thompson.
6 8
1 verbal word answers as opposed to uh-huh or huh-uh. 1 THE WITNESS: Thompson.
2 And if you feel that you don't understand a question 2 MR. GARCIA: Thompson.
3 or it's subject to different meanings, feel free to 3 Q. (BY MR. PIPER) And after you -- you got an
4 ask me to rephrase it; and I'll try to make it 4 e-mail from him, what did you do once you got that
5 clearer for you. 5 e-mail? What was the next thing you did?
6 A. Okay. 6 A. | asked an employee of CreditSmarts if
7 MR. PIPER: If we could mark the first 7 this was generated.
8 exhibit, please. 8 Q. Okay. Who was the employee you asked?
9 (Deposition Exhibit 1 was marked.) 9 A. Alex Gomez.
10 Q. (BY MR. PIPER) Do you recognize this 10 Q. And between the time that you got the
11 document, sir? 11 e-mail and when you talked to Mr. Gomez, had you
12 A. Yes. 12 gone to Pacer in the meantime?
13 Q. What is this document? 13 A. Yes, | believe.
14 A. It's a document that I'm being sued for -- 14 Q. Okay. So, after you got the e-mail, the
15 CreditSmarts is. 15 next thing you did was to go to Pacer to look up the
16 Q. Do you recognize it other than the fact 16 lawsuit?
17 that it's something you're being sued for? Do you 17 A. Correct.
18 know what it is? 18 Q. Did the e-mail mention that there was a
19 A. | had not seen this until after the 19 lawsuit?
20 lawsuit. 20 A. No. But we had been solicited --
21 Q. Have you since learned that it was a fax 21 CreditSmarts had been solicited by a firm in New
22 that was sent by CreditSmarts? 22 Jersey saying that there was a suit.
23 A. Yes. 23 Q. Do you recall whether that was before or
24 Q. When did you first become aware that this 24 after the e-mail?
25 document was faxed for CreditSmarts? 25 A. ldon'trecall

PATTERSON REPORTING & VIDEO / VIDEOCONFERENCING
prvs@pattersonreporting.com 303-696-7680
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1 Q. Okay. So, at about the same time you got 1 Mr. Gomez. What did you say to him?

2 an e-mail from BMW and you got a solicitation from a 2 A. What do you mean?

3 law firm? 3 Q. Well, when you went to Mr. Gomez with the

4 A. Correct. 4 fax -- first of all, did you have a physical

5 Q. What law firm was that? 5 face-to-face discussion with him about the fax?

6 A. Gibbons. 6 A. No.

7 Q. And how did you get solicited by them? 7 Q. What did you do? Did you e-mail it to

8 A. By mail. 8 him, or how did you communicate with him?

9 Q. Atthe time you went to Pacer, had you 9 A. | asked if he sent this and | sent him an
10 spoken to anybody at the Gibbons law firm? 10 e-mail and he responded back and | forwarded it to
11 A. No. 11 Jake.

12 Q. So, at the time you looked on Pacer, all 12 Q. So, were you in the same office location
13 you knew was that there was an e-mail from 13 with Mr. Gomez?
14 Mr. Thompson and a letter from the Gibbons law firm; 14 A. Yes.
15 is that -- 15 Q. But you had your communication with him by
16 A. Correct. 16 e-mail about the fax?
17 Q. And, so, you pulled the complaint off 17 A. Correct.
18 Pacer and saw -- 18 Q. Okay. What did he -- what did you say to
19 A. Well, the letter had the complaint in it. 19 him in the e-mail you sent him as best you recall?
20 Q. The letter had the complaint? 20 A. | think you have it.
21 A. Uh-huh. 21 Q. ldon'tto my knowledge.
22 Q. What were you looking for additionally on 22 So, what did you say to him as best
23 Pacer then? 23 you recall in the e-mail?
24 A. To confirm that this was real. 24 A. Did you send a fax?
25 Q. That it had actually been filed? 25 Q. And did you attach the fax?
10 12

1 A. Correct. 1 A. No.

2 Q. Okay. So, once you confirmed that the 2 Q. Okay. And what did he say to you?

3 case had actually been filed -- and you -- and you 3 A. He sent back this image.

4 had a physical copy of the facts that was attached 4 Q. Okay. And did he say anything about it?

5 to the complaint that came from the Gibbons firm; is 5 A. No.

6 that correct? 6 Q. Did he tell you the circumstances in which

7 A. Correct. 7 he had sent it at that point?

8 Q. And then the next thing you did was to 8 A. No.

9 talk to Alex Gomez; is that correct? 9 Q. Okay. And what was the next thing that
10 A. Correct. 10 you did once Mr. Gomez sent you an e-mail saying
11 Q. Who was Alex Gomez? 11 that this was the fax or attaching this fax?

12 A. He is an employee of CreditSmarts, or was. 12 A. | called the CreditSmarts customer in
13 Q. And what was his position back in August 13 question, City Select.

14 of 20137 14 Q. Okay. And what did you say to City
15 A. Officer manager. 15 Select?

16 Q. And why was he the person that you first 16 A. | asked them what this was about.
17 contacted to ask about the fax? 17 Q. Who did you talk to at City Select?
18 A. He would have been the -- he's the office 18 A. Lou Pelligrini.

19 manager. 19 Q. And what did you ask Mr. Pelligrini?
20 Q. Okay. But what do his duties have to do 20 A. What this fax -- what the lawsuit was
21 with faxing? 21 about and why he was doing it.

22 A. He manages -- or managed the office staff. 22 Q. And what did he tell you?

23 Absent myself, he's the only one that could do 23 A. Fuck off and die.

24 something. 24 Q. Okay.

25 Q. So, describe the conversation with 25 A. His words.

PATTERSON REPORTING & VIDEO / VIDEOCONFERENCING
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1 Q. And was there anything else to that 1 fax by e-mail in response to an e-mail you had sent
2 conversation? 2 him, did you ever have any discussions with Alex
3 A. No. 3 Gomez about this fax?
4 Q. And then what did you do after that 4 A. Not other than what is it and where did
5 discussion with Mr. Pelligrini? 5 you get the imaging.
6 A. | contracted Gibbons; and | called you, 6 Q. Okay. When did you have that discussion
7 didn't 1? 7 with him?
8 Q. Okay. So -- 8 A. That same week.
9 A. |think | called you, and | called your 9 Q. Was that face to face or by e-mail?
10 partner in New Jersey. 10 A. Yes.
11 Q. Mr. Milstein? 11 Q. So, when you had a face-to-face discussion
12 A. Uh-huh. A very nice man. He said that 12 with Mr. Gomez sometime in early August of 2013,
13 they weren't interested in CreditSmarts, that they 13 what was the general subject of that discussion?
14 were only interested in going after our insurance 14 A. Where did you get the BMW logo which we
15 product and BMW. His words. 15 don't store -- CreditSmarts does not store, and when
16 Q. That was Mr. Milstein? 16 did this go out?
17 A. Correct. 17 Q. What did he tell you about when this went
18 Q. Now, when you spoke to -- 18 out?
19 A. And | spoke to Phillip Bock who reiterated 19 A. The date is on -- on the -- the document.
20 the same thing. He said not to worry, everything 20 That was the extent of his memory.
21 would be fine, hand over your insurance policy. 21 Q. So, he confirmed that it went out about
22 Q. When did you speak to me? Was that around 22 the date that it shows on the document?
23 the same time? 23 A. Correct.
24 A. Around the same time. 24 Q. And what did he tell you about where he
25 Q. What did | say to you in the phone call? 25 got the logo?
14 16
1 A. | believe you asked for the insurance 1 A. He said he didn't remember but most likely
2 coverage. 2 the Internet.
3 Q. Okay. Do you recall whether | asked you 3 Q. And did you have any discussion with him
4 if you had an attorney? 4 about why he had sent it?
5 A. Yes. 5 A. Yes.
6 Q. And do you recall that | told you | wasn't 6 Q. What did he say in response to that?
7 really comfortable talking to you -- 7 A. Program update to our -- to CreditSmarts'
8 A. Correct. 8 customers.
9 Q. --and that | would rather that you talk 9 Q. What is a program update?
10 to an attorney and have them call me? 10 A. CreditSmarts has a list of 31,000 auto
11 A. Correct. And that's when | retained, 11 dealerships that have registered to receive
12 after the fact, Gibbons. 12 information regarding finance programs and
13 Q. Okay. Is it your understanding that 13 compliance.
14 Exhibit 1 is an advertisement? 14 Q. And what is a program update?
15 A. No. 15 A. A program update would be guidelines, max
16 Q. Okay. What did you understand -- well, at 16 miles, loan to value, things that are -- that an
17 some point did Mr. Gomez tell you any facts and 17 auto dealership needs to know when discussing
18 circumstances surrounding the faxing of Exhibit 1? 18 finance options with their customers.
19 A. No. 19 Q. So, what was this fax, to your
20 Q. Did you ever interview him to find out why 20 understanding, supposed to update --
21 he had sent this -- well, did you ever find out who 21 A. 1wouldn't know.
22 had sent this fax? 22 Q. -- dealerships about?
23 A. Assuming that it would be Alex if it 23 A. lwouldn't know. | didn't generate the
24 wasn't me. 24 fax. |-- it -- this should not have gone out.
25 Q. Okay. But other than him sending you this 25 Q. Butdid Mr. Gomez explain to you what this
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1 was updating? 1 A. CreditSmarts' customers.
2 A. | would expect that it has 2006 vehicles 2 Q. And would that have been sent to all the
3 and newer, loan to value, and miles. 3 CreditSmarts' customers typically?
4 Q. Okay. 4 A. |don't have that knowledge.
5 MR. HAYES: Can we go off the record for a 5 Q. How often did CreditSmarts do program
6 second? 6 updates in 2013?
7 MR. PIPER: Sure. 7 A. |don't have that knowledge.
8 (Recess taken.) 8 Q. Who was responsible for sending program
9 Q. (BY MR. PIPER) Was there anything you 9 updates for CreditSmarts?
10 wanted to add to your testimony? 10 A. Alex Gomez.
11 A. 1 would not have a clue. 11 Q. Did you ever give him any instructions
12 Q. Okay. 12 about sending program updates?
13 MR. PIPER: And, for the record, Mr. Ryan 13 A. No.
14 has at various points been sort of checking off 14 Q. So, was it simply in his discretion to
15 various lines on Exhibit 1. So, there are dashes 15 send program updates as he saw fit?
16 now next to BMW Bank of North America, Up2Drive and 16 A. Generally speaking.
17 110 percent -- 17 Q. Is Mr. Gomez still employed by
18 A. Il make a clean copy. 18 CreditSmarts?
19 MR. PIPER: -- 2006, and up to 19 A. No.
20 90,000 miles. 20 Q. When did he stop being employed by
21 Q. (BY MR. PIPER) And | don't really care if 21 CreditSmarts?
22 you write on the document if it helps you to 22 A. October of 2013.
23 testify, but | just want the record to be clear that 23 Q. And why did he leave CreditSmarts?
24 there's some markings that have been made. 24 A. He resigned.
25 So, did Mr. -- well, when Mr. Gomez 25 Q. Did he tell you why he was resigning?
18 20
1 told you this was a program update, did you 1 A. No.
2 understand what he meant; or did you have an 2 Q. Did it have anything to do, to your
3 understanding of what he meant by program update? 3 knowledge, with this fax?
4 A. Yes. 4 A. Yes.
5 Q. And what did you understand when Mr. Gomez 5 MR. GARCIA: Objection.
6 told you that this was a program update? 6 Q. (BY MR. PIPER) Why do you say that his
7 A. Please elaborate. 7 resignation had something to do with this fax?
8 Q. Well, I just asked you when he told you 8 A. Because CreditSmarts by this action is
9 this was a program update, did you understand what 9 under financial duress.
10 he meant by that; and, now, I'm -- and you said you 10 Q. And how did that lead to Mr. Gomez
11 did. 11 resigning his position?
12 So, I'm now asking you -- even though 12 A. 1would think that would be subjective. |
13 you're not the guy that created the fax, once he 13 don't know his exact reasons. | would surmise he's
14 told you this was a program update, what did you 14 worked with CreditSmarts for a while.
15 understand he meant by program update? 15 MR. HAYES: Jon, may we go off the record
16 A. An informational update. 16 again? May --
17 Q. And the information would be the 17 MR. PIPER: | don't mind your helping him
18 information that's contained on the fax; is that 18 to --
19 correct? 19 MR. HAYES: I'm not helping him. I'm just
20 A. Correct. 20 asking him not to guess because I'm impatient, and |
21 Q. Okay. Did you ask Mr. Gomez who he sent 21 want to get out of here.
22 the program update to? 22 THE WITNESS: Okay.
23 A. No. 23 MR. HAYES: So, if you know something,
24 Q. Did you have a typical audience to which 24 Sean --
25 you sent your program updates to? 25 A. ldon't know.
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1 MR. HAYES: Again, thank you. And | 1 Q. Other than what you've discussed
2 apologize if you think I'm helping him. Let's go 2 previously --
3 back on the record. 3 A. No.
4 MR. PIPER: | think we were on the record. 4 Q. --did you have any follow-up e-mails?
5 | don't mean -- by helping him | don't mean coaching 5 A. No.
6 him, which | don't think you're doing. | think -- 6 MR. HAYES: Please let Jon finish his
7 but if you want to speak out loud to the witness, | 7 questions and then you answer because she has two
8 just assume that you do that -- 8 hands, and it's difficult to --
9 A. Let's be frank. 9 THE WITNESS: | understand.
10 MR. PIPER: -- on the record. If you want 10 MR. PIPER: Can we mark this as the next
11 to take a break and talk to him in private -- 11 exhibit?
12 A. Your actions put this company under 12 (Deposition Exhibit 2 was marked.)
13 financial duress, and as a result | think he 13 Q. (BY MR. PIPER) Do you recognize this
14 understood CreditSmarts did not have the financial 14 document, Mr. Ryan?
15 resources to continue his employ. 15 A. Yes.
16 Q. (BY MR. PIPER) Okay. Had he had his 16 Q. What is this document?
17 salary cut before October, 20137 17 A. This is an invoice that | requested from
18 A. No. 18 WestFax several months ago.
19 Q. Had you talked to him about the fact that 19 Q. And, to your understanding, what is this
20 the company was under duress? 20 an invoice for?
21 A. Yes. 21 A. For a fax service.
22 Q. Before -- okay. So, did his resignation 22 Q. Do you know what the fax was that was
23 have anything -- did you -- well, when did you first 23 being billed for here?
24 discuss with Mr. Gomez the possibility of his 24 A. By date it would be the fax in Exhibit 1.
25 leaving the company because of this fax? 25 Q. And was this paid for by CreditSmarts?
22 24
1 A. The day he resigned. 1 A. Yes.
2 Q. Had you ever talked to him about that 2 MR. PIPER: Let's mark this as the next
3 prior to the day he resigned? 3 exhibit, please.
4 A. No. 4 (Deposition Exhibit 3 was marked.)
5 Q. Had you ever asked for his resignation as 5 Q. (BY MR. PIPER) Do you recognize this
6 a result of the fact that he had sent this fax? 6 document?
7 A. No. 7 A. Yes.
8 Q. Had he ever told you that he was willing 8 Q. And what is this document?
9 to resign because of this fax before that day? 9 A. Areceipt.
10 A. No. 10 Q. And is that a receipt for the same fax
11 Q. Do you have any knowledge about the 11 that's reflected in Exhibit 2?
12 sending of this fax by CreditSmarts other than your 12 A. Yes.
13 discussions with Mr. Gomez? 13 MR. PIPER: Can we mark this as the next
14 A. No. 14 exhibit?
15 Q. Did you ever have any discussions with BMW 15 (Deposition Exhibit 4 was marked.)
16 about Mr. Gomez leaving CreditSmarts? 16 Q. (BY MR. PIPER) Do you recognize this
17 A. No. 17 e-mail?
18 Q. Once you learned that there was a lawsuit 18 A. Yes.
19 about this fax, did you have any further 19 Q. And is that the e-mail you referenced
20 communications with BMW about the fax? 20 earlier where -- well, I'm sorry.
21 A. No. 21 What is this e-mail?
22 Q. Did you exchange e-mails with Jake 22 A. Request for copy of an agreement.
23 Thompson about the fact that this fax had been sent 23 Q. At the point that you got -- do you recall
24 or an explanation of why the fax was sent? 24 receiving this e-mail?
25 A. We've discussed that already. 25 A. Yes.
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1 Q. And at the point when you received this 1 need to do that. I'm not trying to --
2 e-mail, did you know there was an issue about a fax? 2 MR. HAYES: They're there right now.
3 A. ldon'trecall 3 MR. PIPER: | got them now, yes. So,
4 Q. Okay. Had you had any discussions with 4 hopefully -- the one thing that's significant that |
5 Mr. Thompson before receiving this e-mail about any 5 don't believe | have is if there's e-mails between
6 issues about a fax? 6 Mr. Ryan and Mr. Gomez in this period about the fax.
7 A. Prior to August? 7 It seems to me that would be relevant.
8 Q. Prior to getting this e-mail on 8 MR. HAYES: Then you should ask Mr. Ryan
9 August 7th. 9 whether there are or aren't.
10 A. | don't recall whether it was before or 10 Q. (BY MR. PIPER) Do you know if you still
11 after. 11 have copies of those e-mails you sent to Mr. Gomez
12 Q. Okay. Did you have any understanding of 12 back then?
13 why he was asking for the Master Services Agreement 13 A. One e-mall, yes.
14 at that time? 14 Q. And his response to you, would you have
15 A. ldon'trecall 15 that as well?
16 MR. PIPER: If you could mark this as the 16 A. His response to me is that document.
17 next exhibit. 17 Q. Okay. But he e-mailed you the document?
18 (Deposition Exhibit 5 was marked.) 18 A. Exhibit 1. Correct.
19 MR. PIPER: By the way, I'll just state, 19 Q. Do you have a copy of that e-mail where he
20 Mr. Hayes, for your benefit that late Friday 20 sent you the document?
21 afternoon a number of documents were produced by BMW 21 A. Yes.
22 in response to our document request; and they would 22 Q. Now, looking at Exhibit 8 -- I'm sorry --
23 have the BMW Bates label like these. So, | don't 23 Exhibit 5, which is the August 8th e-mail, do you
24 know if you -- 24 recognize this string of e-mails?
25 MR. HAYES: | believe | received them as 25 A. Yes.
26 28
1 well. I've only briefly looked at them, but | 1 Q. And, to your knowledge, is the one at the
2 suspect they speak for themselves. 2 top of the chain that's dated August 8th, is that
3 Q. (BY MR. PIPER) So, do you recognize this 3 the first time you heard from BMW that they had an
4 chain of e-mails, Mr. Ryan? 4 issue about fax marketing?
5 A. Yes. 5 A. | believe so, yes.
6 Q. Have you looked at these at any time after 6 Q. Incidentally, there's a discrepancy which
7 the date that they were sent? 7 | doubt you can explain; but I'll just bring it to
8 A. Once. 8 your attention.
9 Q. When was that? 9 But if you look at Exhibit 4 as it
10 A. | forwarded them to -- 10 was produced by BMW, the August 7th e-mail from Jake
11 THE WITNESS: You. 11 Thompson to you is dated August 7th at 2:17 p.m.
12 MR. PIPER: Now, for the record, | don't 12 whereas on Exhibit 5 that same e-mail on August 7th
13 believe you've produced these to me, Mr. Hayes. 13 is dated 9:17 p.m. and that's the way these pages
14 Now -- and | believe you were -- was your response 14 were produced to me by BMW.
15 yes, no, or | don't know? 15 Do you have any knowledge of why
16 MR. HAYES: | don't know. | don't know 16 there would be different dates for the same e-mail?
17 what you're referring to. 17 A. No.
18 MR. PIPER: Well, for example, | don't 18 Q. Okay. Did you ever recall that there was
19 think these e-mails between Mr. Thompson and 19 something funny about the time stamps on e-mails
20 Mr. Ryan had been produced by CreditSmarts to me. 20 from BMW? You know, the time is not making sense or
21 MR. HAYES: Off the top of my head, | 21 anything like that?
22 don't know that. 22 A. | don't examine the e-mails closely.
23 THE WITNESS: Did | not send those to you? 23 Q. Okay. Fair enough.
24 | may not have sent them. 24 Now, I'm just going to ask you
25 MR. PIPER: We can get into whether we 25 because sometimes when people look at things, it
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1 triggers memories; or it makes the memory clearer 1 e-mail concerning Up2Drive, was there an attachment
2 than it was before. 2 to that e-mail? I'm asking somewhat the same
3 Now that you look at this e-mail, do 3 question | asked because counsel interrupted me.
4 you recall whether this was the first time you were 4 A. No. The e-mail is one body.
5 aware that there was any issue about fax marketing 5 Q. So, in the body of the e-mail, was there
6 at CreditSmarts? That is, do you recall whether you 6 information about Up2Drive?
7 had already gotten the solicitation when you got 7 A. Correct.
8 this e-mail supposedly on Thursday, August 8th, 8 Q. Who was that e-mail sent to by you?
9 20137 9 A. Auto dealerships.
10 A. ldon'trecall. 10 Q. How many auto dealerships did you send
11 Q. Okay. 11 that to?
12 MR. PIPER: Could you mark that as the 12 A. Including my close friends, | wouldn't
13 next exhibit? 13 have knowledge.
14 (Deposition Exhibit 6 was marked.) 14 Q. Was it more than ten?
15 Q. (BY MR. PIPER) Do you recognize that 15 A. | wouldn't have knowledge.
16 e-mail? 16 Q. Do you have a copy of that e-mail still in
17 A. Yes. 17 your company records?
18 Q. And what is that e-mail? 18 A. No.
19 A. An e-mail from myself to Jake Thompson. 19 Q. Do you have it in your e-mail program?
20 Q. When you sent this e-mail, had you 20 A. No.
21 communicated by e-mail with Alex Gomez? 21 Q. Okay. Is it possible that if you went
22 A. Yes. 22 into the sent e-mails folder in your e-mail program
23 Q. Do you know why in this e-mail you refer 23 on your computer, there would be a copy of that
24 to an e-mail sent out to the registered dealer list 24 e-mail?
25 and forwarding the e-mail? 25 A. It's possible.
30 32
1 This -- in your e-mail you say, The 1 Q. Okay. What e-mail program do you use when
2 employee who sent the e-mail out to our registered 2 you send e-mail?
3 dealer list forwarded the e-mail to me. Why are you 3 A. Vertical Response.
4 talking about an e-mail sent to the dealer list 4 Q. And is that a -- an e-mail software
5 instead of a fax sent to the dealer list? 5 program?
6 A. Typographical error. 6 A. ltis one that | was trying.
7 Q. Okay. So, when you wrote e-mail, you 7 Q. When did -- what period were you using the
8 meant fax; is that correct? 8 Vertical Response e-mail program?
9 A. Yes. 9 A. 2012 and 2013.
10 Q. Was there an e-mail sent to your dealer 10 Q. Is that the one you use now?
11 list with an advertisement for Up2Drive? 11 A. No.
12 A. No. | sentan e-mail during that year to 12 Q. When did you -- what are you using now?
13 some dealerships that are friends of mine 13 A. I'm not using anything right now.
14 personally, and that was linked to Facebook on 14 Q. Okay. So, you just use an Internet
15 accident. 15 interface for e-mail?
16 Q. Okay. Did the e-mail that you sent to the 16 A. Correct.
17 dealers concern the Up2Drive program? 17 Q. When did you stop using the Vertical
18 A. It had an instructional image for them to 18 Response program?
19 deposit the checks. 19 A. Several months ago. | never used it
20 MR. GARCIA: Objection. Can we clarify 20 prolifically.
21 which dealers he's talking about? Is this the list 21 Q. Okay. Have you deleted it from your
22 of CreditSmarts' dealers or the personal friends? 22 computer?
23 THE WITNESS: These are personal friends. 23 A. Idon't know.
24 Q. (BY MR. PIPER) When you sent the e-mail -- 24 Q. Was that Vertical Response program linked
25 well, let me step back because -- when you sent the 25 to the sryan@creditsmarts.com e-mail? That is, did
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1 all the e-mail for sryan@creditsmarts.com go to 1 A. It's a program.
2 Vertical Response? 2 Q. It's a program. Other than Outlook
3 A. No. 3 Vertical Response, and WebMail, have you used any
4 Q. What e-mail addresses were linked to the 4 other --
5 Vertical Response? 5 A. No.
6 A. Sryan@creditsmarts.com. 6 Q. -- software?
7 MR. HAYES: Jon, before we proceed any 7 A. No.
8 further, I'm struggling to see what possible 8 Q. And other than -- is there any Internet
9 connection these e-mails have with the facts at 9 Web site you can go to to access your
10 issue in this lawsuit. What's the connection? 10 CreditSmarts.com e-mail?
11 MR. PIPER: Well, for one thing, | think 11 A. WebMail.
12 we've established that there are e-mails that may 12 Q. WebMail is -- is it WebMail.com?
13 not have been produced in the case. So, | think I'm 13 A. No. It's WebMail.
14 entitled to know about his e-mail technology for 14 Q. Okay. Isthata --
15 purposes of document discovery. He's also testified 15 A. CreditSmarts.com.
16 that he sent an e-mail with information about the 16 Q. At CreditSmarts.com?
17 Up2Drive program. So, | think that's certainly 17 A. Correct.
18 something I'm entitled to ask about. 18 Q. In other words, you as an employee of
19 MR. HAYES: And you're -- presumably 19 CreditSmarts and owner can get into your e-mail at
20 you're going to then ask about those, or you're 20 CreditSmarts.com through the CreditSmarts.com Web
21 going to ask about just in general? 21 page; is that correct?
22 MR. PIPER: Well, I'm trying to figure out 22 A. Correct. For at least 30 days that we
23 what e-mail program he used. 23 keep -- that CreditSmarts keeps records.
24 Q. (BY MR. PIPER) So, what means do you have 24 Q. Okay. Does CreditSmarts have a practice
25 to access your sryan@creditsmarts.com e-mail other 25 of deleting all e-mails after 30 days?
34 36
1 than the Vertical Response program? That is, if you 1 A. Yes.
2 want to go check your e-mail, what are the different 2 Q. Then why would some of these e-mails still
3 means that you have for checking your e-mail? 3 be in your e-mail system possibly?
4 A. Android phone. 4 A. | use Outlook.
5 Q. And do you use a special app on your 5 Q. Okay. So, they get deleted off the
6 Android phone to access the sryan@creditsmarts.com 6 CreditSmarts.com interface; but they may still be in
7 e-mail? 7 the Outlook system; is that correct?
8 A. No. 8 A. Correct.
9 Q. You just use whatever app is built into 9 Q. Okay. Going back to six. At the time you
10 the Android system for e-mail? 10 sent this e-mail, do you know whether you were aware
11 A. Correct. 11 that a lawsuit had been filed about this fax?
12 Q. Do you use any other -- do you have an 12 A. Yes.
13 Internet access just by going straight through the 13 Q. And where did that knowledge come from?
14 Internet to get to your CreditSmarts.com e-mail? 14 Was it simply from the solicitation that you had
15 A. 1use Outlook. 15 gotten from the law firm?
16 Q. And other than Outlook and Vertical 16 A. Yes.
17 Response and your Android phone app, have you used 17 Q. Had you had any conversations with Jake
18 any other interfaces to access your CreditSmarts.com 18 Thompson by August 11th when you sent this e-mail
19 e-mail? 19 concerning the fax?
20 A. Yes. 20 A. ldon't think so.
21 Q. Okay. What other interfaces have you 21 Q. Okay. If you go back to Exhibit 5, I'm
22 used? 22 just trying to refresh your -- or exhaust your
23 A. WebMail. 23 recollection.
24 Q. Is that WebMail.com, or is it a program? 24 So, on August 8th, which was a
25 That is, is that an Internet -- 25 Thursday, Mr. Thompson was ask -- telling you he
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1 wanted to discuss a piece of fax marketing, and your 1 call? Did you call him, or did he call you?
2 best recollection is you did not discuss that with 2 A. |don'trecall.
3 him before sending the e-mail on Sunday? That is, 3 MR. PIPER: Can you mark that as the next
4 you didn't call him to find out what it was that he 4 exhibit?
5 was asking about or anything like that? 5 (Deposition Exhibit 8 was marked.)
6 A. Correct. 6 Q. (BY MR. PIPER) Do you recognize the
7 Q. Okay. Looking at these e-mails, do you 7 e-mails in Exhibit 8?
8 know when is the first time you had a phone call 8 A. Yes.
9 with Mr. Thompson to talk about the fax issue? 9 Q. s that an e-mail you sent on about
10 A. |don'trecall. 10 August 12th, 2013 to Mr. Thompson?
11 Q. Let me mark the next exhibit. 11 A. Yes.
12 (Deposition Exhibit 7 was marked.) 12 Q. Do you recall whether this was before or
13 Q. (BY MR. PIPER) Do you recall receiving 13 after you had the telephone conference with him?
14 this e-mail from Mr. Thompson? 14 A. ldon'trecall. This would be before.
15 A. Yes. 15 Q. This was before the phone call --
16 Q. Now, why -- do you recall it from when you 16 A. Correct.
17 originally received it or do you recall it because 17 Q. -- with him?
18 you looked at it later or both? 18 Okay. Do you know if there was
19 A. Irecall it because you're showing it to 19 something that happened between Sunday -- well, the
20 me. 20 first sentence says, | now know what this is all
21 Q. So, now that you look at it, you remember 21 about; and I'm terribly upset.
22 setting up a phone call with him? 22 Had something happened between the
23 A. Correct. 23 e-mail you sent on Sunday and the e-mail you sent on
24 Q. And did you have a phone call with him 24 Monday that gave you more information about what had
25 around August 13th of 2013? 25 happened?
38 40
1 A. lassume -- | assume that was the date. 1 A. | believe that's when | looked this
2 Q. Okay. You recall sometime after sending 2 document up on Pacer.
3 him these e-mails that the two of you talked on the 3 Q. Okay.
4 phone. 4 A. | must have --
5 What was the general subject matter 5 Q. So, when you were sent the Sunday e-mail,
6 of that phone call? 6 you had gotten an e-mail from Alex Gomez but you
7 A. This fax. 7 hadn't looked it up on Pacer yet and then Monday you
8 Q. Okay. And what did Mr. Thompson say to 8 looked it up on Pacer and that's when you learned
9 you? 9 more about what was going on?
10 A. That their attorneys were looking into it. 10 A. Correct.
11 Q. Did he say anything other than the fact 11 Q. And the Sunday e-mail -- I'm sorry. Did
12 that his attorneys were looking into it? 12 you have something you wanted to add?
13 A. Other than we shouldn't discuss it. 13 A. No. |was incorrect earlier. It looks
14 Q. So, what did he say to you about the fact 14 like -- and | don't recall this, but it looks like
15 that you shouldn't discuss it? 15 Alex offered his resignation that day.
16 A. He said Up2Drive attorneys told him not to 16 Q. Do you recall that?
17 discuss it. 17 A. No.
18 Q. Okay. So, after he reached out to you 18 Q. Atthe bottom of the page there's the
19 asking to talk to you, then when you talked, he said 19 Sunday e-mail. It says you were out of town and did
20 he didn't want to discuss it with you? 20 not authorize this.
21 A. Correct. 21 Was that information that Alex Gomez
22 Q. Did you tell him anything in that phone 22 had conveyed to you before you sent the e-mail?
23 call? 23 A. What information?
24 A. No, not that | recall. 24 Q. Inthe Sunday e-mail at the bottom of the
25 Q. Do you remember who initiated that phone 25 page, it says -- or if it's easier, you can look at
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1 the version on Exhibit -- 1 MR. HAYES: Sean, do you understand that?

2 A. No. Please rephrase your question. 2 In other words, he's going to ask you about maybe if

3 You're asking me -- 3 conversations took place, when or where. For what

4 Q. Look at Exhibit 6, which is the Sunday 4 purpose, I'm not sure. But the subject matter or

5 e-mail you sent; and you see at the end of the first 5 the contents of the conversation is protected by the

6 paragraph it says, | was out of town and did not 6 attorney/client relationship. So, to the extent you

7 authorize this. 7 remember that, don't provide that information.

8 Was -- was that based on information 8 THE WITNESS: Okay.

9 Alex Gomez had provided you? 9 Q. (BY MR. PIPER) Okay. So, in this e-mail
10 A. No. 10 to Jake Thompson on August 12th, 2013, you state
11 Q. So, was that based simply on the date that 11 that a friend of mine referred me to a law office
12 was on the fax? 12 that has handled things like this before.

13 A. Correct. 13 And my first question is: Who was
14 Q. And you knew you were out of town on 14 the friend that referred you -- did a friend refer
15 December 27th, 20137 15 you to a law office that has handled things like
16 A. Yes. As|am every year. 16 this before in that time frame?
17 Q. And where is it that you go every year 17 A. Tom Hudson.
18 that led you to believe you were out of town when 18 Q. Andis Tom Hudson an attorney?
19 this fax was sent? 19 A. Yes.
20 A. San Diego race track. 20 Q. And is Alex (sic) Kaplinsky the attorney
21 Q. Who do you go to the race track with every 21 that Tom Hudson referred you to?
22 year? 22 A. Yes.
23 A. My family. 23 Q. And you ended up using a different law
24 Q. How big of a group is that? Thatis, is 24 firm to -- did you end up retaining Mr. Kaplinsky
25 it just your personal -- your nuclear family of your 25 to --

42 44

1 wife and kids -- 1 A. No.

2 MR. GARCIA: Objection. 2 Q. --represent you?

3 Q. (BY MR. PIPER) -- or do you go with other 3 MR. HAYES: Let him finish his question.

4 relatives? 4 THE WITNESS: I'm hoping to get to my

5 A. My family and friends. 5 son's swim meet. Sorry.

6 Q. How big of a group is that? 6 Q. (BY MR. PIPER) Instead, you hired the

7 A. 30 to 40 people. 7 Gibbons law firm?

8 Q. And how long does that outing last? 8 A. Yes.

9 A. All day. 9 Q. What time do you need to get out of here
10 Q. Just for one day? 10 to make your son's swim meet?

11 A. We go on the 26th, the day after 11 A. I'm not going to make it at this point.

12 Christmas; and then we go back on the 27th as a 12 | did have a conversation with Alan

13 family. 13 Kaplinsky.

14 Q. Going back to Exhibit 8. Okay. | don't 14 Q. Okay.

15 want to get into any substantive discussions you had 15 A. He refused to take the case. He looked

16 about substance with any attorney unless you want to 16 up --

17 get into that but -- that is, any attorney that was 17 (Deposition Exhibit 9 was marked.)

18 your attorney; but | can ask you about times when 18 Q. (BY MR. PIPER) Okay. Well, since you went
19 you talked to attorneys or what attorneys you talked 19 that far, it says here that they represent BMW on

20 to. 20 other cases; and he ended up not taking the case; is
21 So, I'm going to ask you some 21 that correct?

22 questions where you should just stick to when you 22 A. Correct.

23 talked to people but not get into what you talked to 23 MR. GARCIA: Object to that.

24 them about to protect your attorney/client 24 MR. PIPER: Object to what?

25 privilege. 25 MR. GARCIA: The question.
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1 MR. PIPER: The last question. Okay. 1 was sent in December, 2012, had you had any
2 Q. (BY MR. PIPER) Exhibit 9, do you recognize 2 discussions with Jake Thompson about growing the
3 this e-mail? 3 number of applications that were being received
4 A. Now that you've shown it to me. 4 through Up2Drive -- for Up2Drive through
5 Q. When you state that, quote, My firm is 5 CreditSmarts?
6 going to make this thing go away and needs a contact 6 A. ldon'trecall
7 at Up2Drive, close quote, which law firm were you 7 MR. PIPER: If you could mark this as the
8 referring to there? 8 next exhibit.
9 A. Gibbons. 9 (Deposition Exhibit 11 was marked.)
10 Q. And what was your basis for thinking that 10 Q. (BY MR. PIPER) Okay. If you could look at
11 they were going -- 11 that, do you recall receiving this e-mail in
12 MR. HAYES: Objection. 12 December, 2012?
13 Q. (BY MR. PIPER) -- to make this thing go 13 A. No.
14 away? 14 Q. Does this refresh your recollection that
15 MR. HAYES: Objection. That involves 15 Jake Thompson wanted to make changes or enhancement
16 attorney/client discussion. 16 to keep growing the number of applications?
17 Q. (BY MR. PIPER) Well, was the statement you 17 A. No.
18 made to Mr. Thompson on August 28th, 2013 that your 18 Q. Do you recall whether you had any
19 firm was going to make this go away a true 19 discussions with anyone at CreditSmarts about
20 statement? 20 growing the number of applications for Up2Drive?
21 MR. GARCIA: Objection. 21 A. ldon'trecall.
22 MR. HAYES: Objection. That, again, 22 Q. Did you ever have a business goal of
23 involves the discussions with the client as to 23 trying to grow the number of applications for
24 whether or not it was a valid or invalid 24 Up2Drive?
25 proposition. 25 A. Please explain.
46 48
1 MR. PIPER: Well, the thing is I'm asking 1 Q. Did you ever, as a business goal, want to
2 about something he said to Jake Thompson. So, | 2 increase the number of applications that were being
3 don't understand how what he's -- whether what he 3 submitted through CreditSmarts to Up2Drive?
4 told Jake Thompson was true or not is a privileged 4 A. As abusiness goal, CreditSmarts would
5 matter; or if it is privileged, he's waived the 5 like to increase applications to all lenders.
6 privilege by disclosing it to Mr. Thompson. 6 Q. Do you have any understanding of whether
7 MR. HAYES: You'll have to take that up 7 Exhibit 1 to you appears to be designed to increase
8 with the Court. 8 applications for Up2Drive?
9 MR. PIPER: Okay. 9 A. 1don't know the intent. | didn't send
10 By the way, Madam Court Reporter, do you 10 it.
11 have the spelling for Up2Drive, which is U-p and 11 Q. Okay. Butas someone who runs
12 then the number 2 Drive, all one word. 12 CreditSmarts and understands your business, can you
13 Q. (BY MR. PIPER) At this point had you had 13 see how an advertisement explaining the terms of the
14 any conversations with Mr. Thompson other than the 14 Up2Drive program would help to increase applications
15 one conversation where he told you he didn't want to 15 for that program?
16 talk to you? 16 MR. GARCIA: Objection.
17 A. No. 17 MR. HAYES: Go ahead and answer.
18 (Deposition Exhibit 10 was marked.) 18 A. The CreditSmarts applications are filtered
19 Q. (BY MR. PIPER) And do you recognize the 19 by credit. Whether there was a promotional rate
20 e-mail that's Exhibit 10? 20 update or not, there's no way to do that.
21 A. Now that you've shown it to me. 21 CreditSmarts cannot increase applications by way of
22 Q. Okay. So, you remember getting a legal 22 fax. They're filtered by credit.
23 contact back from Jake Thompson? 23 Q. (BY MR. PIPER) Well, isn't it true that an
24 A. Correct. 24 advertisement like this will help to promote
25 Q. Before the fax that's marked as Exhibit 1 25 applications through CreditSmarts?
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1 MR. GARCIA: Obijection. 1 changes or enhancements that could have been made to

2 A. 1--1don't follow your question. 2 CreditSmarts that would specifically grow the number

3 Q. (BY MR. PIPER) Okay. So, your testimony 3 of applications?

4 is that making your customers aware that they could 4 A. Yes.

5 access the Up2Drive program through CreditSmarts 5 MR. GARCIA: Objection.

6 would not benefit CreditSmarts? 6 Q. (BY MR. PIPER) How about the number of

7 MR. HAYES: Objection. There's been no 7 applications for Up2Drive?

8 foundation that that was sent to the customers. 8 A. Yes.

9 MR. PIPER: Can you read back the 9 Q. What would be ways to change or enhance
10 question? 10 the program to grow the number of applications for
11 (Whereupon the requested portion of 11 Up2Drive?

12 testimony was read back.) 12 A. Up2Drive could choose to lower their
13 A. Please rephrase. That's a double 13 credit criteria and disable their requirement for an
14 negative, and I'm still lost as to the question. 14 e-mail address on a credit application.
15 Q. (BY MR. PIPER) Okay. How did 15 Q. Other than changing its credit
16 CreditSmarts -- CreditSmarts' business and 16 requirements or disabling the e-mail address field,
17 profitability depended on -- in part, on loans being 17 is there any other way that you could have made
18 submitted through CreditSmarts -- loan applications 18 changes or enhancements to --
19 being submitted through CreditSmarts; is that 19 A. No.
20 correct? 20 Q. -- grow the number of applications?
21 A. Correct. 21 A. No.
22 Q. And, therefore, increasing the number of 22 Q. Do you know if that was communicated to
23 loan applications that were submitted through 23 Mr. Thompson after he sent this December 6th, 2012
24 CreditSmarts enhanced your business; is that 24 e-mail?
25 correct? 25 A. ldon'trecall.
50 52

1 MR. GARCIA: Objection. 1 Q. Do you recall whether you ever had any

2 A. Correct. 2 discussions with Mr. Thompson about his not

3 Q. (BY MR. PIPER) And one of the ways to 3 understanding how CreditSmarts worked?

4 increase the number of loan applications through 4 A. ldon'trecall.

5 CreditSmarts was to make auto dealers aware of the 5 Q. Do you recall if you ever had -- with

6 benefits of submitting loans through CreditSmarts; 6 Mr. Thompson any discussions about him needing to

7 is that correct? 7 change -- or the desirability of changing the credit

8 A. No. 8 requirements for Up2Drive?

9 Q. Okay. Why is that not correct? 9 A. ldon'trecall.

10 A. Because our customer -- CreditSmarts' 10 MR. PIPER: Could you mark that as the

11 customers should be submitting the applications from 11 next exhibit?

12 the point of sale regardless of whether they are a 12 (Deposition Exhibit 12 was marked.)

13 demographic for Up2Drive or not. 13 Q. (BY MR. PIPER) Do you recognize these
14 MR. HAYES: Can we go off the record for 14 e-mails, sir?

15 just a second? 15 A. Now that you show them to me.

16 (Recess taken from 10:59 a.m. to 11:00 16 Q. And did you get an e-mail from Jake

17 a.m.) 17 Thompson in about September, 2012 discussing what it
18 Q. (BY MR. PIPER) Was there any method that 18 is to promote the Up2Drive product?

19 you're aware of for growing the number of 19 MR. GARCIA: Objection.

20 applications that would be filtered to Up2Drive? 20 A. Repeat the question.

21 MR. GARCIA: Objection. 21 Q. (BY MR. PIPER) Did you get an e-mail from
22 A. Ingeneral. Growing applications in 22 Jake Thompson in about September, 2012 about
23 general, not specific to Up2Drive. | can't control 23 figuring how to promote the Up2Drive product?

24 the credit quality of the consumer. 24 A. Yes.

25 Q. (BY MR. PIPER) Well, are you aware of any 25 Q. And did you ever have any discussions with
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1 him about how to promote the Up2Drive product? 1 Q. I'm not asking about what Up2Drive told
2 A. According to this e-mail, it looks like we 2 you. I'm asking did any of the customers in your
3 discussed via e-mail the e-mail address. 3 database specifically request an Up2Drive fax from
4 Q. Do you recall that you discussed that with 4 CreditSmarts?
5 him other than getting the e-mail? 5 A. | don't know.
6 A. ldon'trecall 6 Q. Do you have any reason to believe anybody
7 Q. Okay. Is it your testimony that Exhibit 1 7 asked CreditSmarts to send them a fax about
8 does not advertise the Up2Drive program? 8 Up2Drive?
9 A. Thatis my testimony. 9 A. | don't see any reason why they wouldn't.
10 Q. And is it your testimony that Exhibit 1 10 Q. Do you see any reason why they would? Do
11 does not promote the Up2Drive program? 11 you have any reason to think that somebody asked you
12 A. It's an informational e-mail. 12 for a fax about Up2Drive and that that had anything
13 Q. Okay. What do you mean by "an 13 to do with why this fax was sent?
14 informational e-mail"? 14 MR. HAYES: | object. Jon, | think we've
15 A. Auto dealerships who subscribe to 15 established his answer is he doesn't know. Okay.
16 CreditSmarts request information to be faxed to them 16 So, if you don't know, you don't know. Please move
17 regarding lender-specific product. 17 on.
18 Q. So, is your testimony that the audience 18 Q. (BY MR. PIPER) Right. But do you have
19 for this fax was dealers that had specifically 19 any -- apart from the fact that you don't know that,
20 requested information about Up2Drive? 20 do you have any information that would make that
21 A. Correct. 21 more likely to be true than not?
22 Q. And what's your basis for that testimony? 22 A. | can tell you Up2Drive is one of the best
23 A. Because that fax was sent out. 23 finance programs available on the market, and anyone
24 Q. But how do you know who received the fax? 24 who sells auto dealerships -- or autos should and
25 A. The only fax numbers that CreditSmarts has 25 would be excited about the opportunity to do that.
54 56
1 are from participating CreditSmarts auto 1 Q. And the opportunity to do that would be by
2 dealerships. CreditSmarts has paid thousands of 2 submitting applications to CreditSmarts?
3 dollars in telemarketing expenses to speak to 3 A. Correct.
4 independent, nonfranchise, small business 4 Q. So, letting dealers know that Up2Drive was
5 dealerships. 5 part of the lender network for CreditSmarts would
6 Q. And how many of those dealerships said 6 help to increase CreditSmarts' applications; isn't
7 they wanted specifically information about the 7 that true?
8 Up2Drive program? 8 A. No.
9 A. 1don't understand the question. 9 Q. Well, who cares if they're excited if it's
10 Q. Did any of those dealerships say, Can you 10 not going to make them submit more applications?
11 send me a fax about the Up2Drive program? 11 MR. GARCIA: Objection.
12 A. 1didn't speak to them. 12 A. 90 percent of all loans are subprime,
13 Q. Do you have any reason, from your records, 13 negative credit. Up2Drive is a small fraction of
14 to think that any of those dealerships said, Send me 14 the entire market.
15 a fax about Up2Drive. | need their credit 15 Q. (BY MR. PIPER) So, why would it be
16 information? 16 exciting to anybody to be able to access Up2Drive
17 A. |--no. 17 through your -- CreditSmarts?
18 Q. Okay. Do you have any reason to think 18 MR. GARCIA: Objection.
19 that any of your database fax number entries is a 19 Q. (BY MR. PIPER) You just said auto dealers
20 company that asked you to send them a fax about 20 would be excited to know that they could access
21 Up2Drive specifically? 21 Up2Drive through CreditSmarts?
22 A. Specifically Up2Drive did not authorize 22 A. I'm projecting; but if I'm an auto
23 CreditSmarts to send that fax -- 23 dealership and the one customer out of 30 that has
24 Q. Right. But did anybody ask you for -- 24 significant credit capabilities, | would be excited
25 A. -- or any other information. 25 about that.
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1 Q. Okay. And that would make them more 1 Q. And program guide updates advise them

2 likely to submit applications through CreditSmarts 2 about the new lenders that are available; is that

3 if they fit that demographic? 3 correct?

4 A. No. 4 A. Correct.

5 Q. Why not? What would be the excitement 5 Q. Okay. And the more lenders that are

6 then? What could they do differently as a result of 6 available, the more attractive the CreditSmarts

7 Up2Drive being -- 7 product is, correct?

8 A. 1don't think you understand the 8 A. Correct.

9 CreditSmarts system. 9 Q. Other than sending this fax, did
10 Q. Well, explain to me why would a dealer be 10 CreditSmarts do anything else to make any auto
11 excited that -- 11 dealers aware that Up2Drive was a lender that was
12 A. The CreditSmarts system -- 12 part of the network of lenders for CreditSmarts?
13 Q. -- he could access Up2Drive? 13 A. | sentan e-mail with instructions on how
14 THE COURT REPORTER: Let him finish. 14 to cash a check.

15 A. The CreditSmarts system engages an auto 15 Q. Would you like to take a five-minute
16 dealership to pull credit on all of their consumer 16 break?
17 applicants at the point of sale. 90 percent of 17 A. No.
18 those are subprime which would not fit into the 18 MR. HAYES: What time is it?
19 Up2Drive program. By default, if they are 19 MR. PIPER: It's about 11:00. So, we've
20 submitting a credit application on CreditSmarts, 20 been going about an hour.
21 they would have the application in the CreditSmarts 21 MR. HAYES: Would you like to take a
22 system regardless of whether it was available to 22 break?
23 Up2Drive or not. 23 THE COURT REPORTER: Sure.
24 Q. (BY MR. PIPER) So, why would it be 24 (Recess taken from 11:12 a.m. to 11:17
25 exciting for an auto dealer to know that Up2Drive 25 a.m.)
58 60

1 was available through CreditSmarts? 1 Q. (BY MR. PIPER) Were the CreditSmarts

2 A. CreditSmarts' auto dealerships -- 2 product update faxes usually sent to people in the

3 participating auto dealerships receive information 3 CreditSmarts database?

4 electronically, online, when they go onto 4 A. Yes.

5 CreditSmarts on most CreditSmarts' participating 5 Q. Are you aware of any product update faxes

6 lenders. That's expected. 6 that were sent to a list other than the CreditSmarts

7 Q. And why would it be exciting to know that 7 database?

8 one of those lenders was Up2Drive? 8 A. No.

9 A. It's anew lender. 9 Q. Do you have any real reason -- excuse me.
10 Q. And why would that be exciting? 10 Do you have any reason to believe that Exhibit 1 was
11 MR. GARCIA: Objection. 11 sent to a list other than a list from the
12 A. It'sanew lender. New lenders are 12 CreditSmarts database?

13 exciting just like new customers are exciting. 13 A. No.

14 Q. (BY MR. PIPER) So, there's nothing 14 Q. The people that you sent the e-mail to

15 specific about Up2Drive? It would just be a new 15 with instructions about the check for Up2Drive -- so
16 lender? 16 far do you know what I'm talking about?

17 A. Yes. 17 A. Yes.

18 Q. How did your -- did your customers know 18 Q. Okay. That e-mail, were the recipients of
19 what lenders were available through CreditSmarts? 19 that e-mail people who were in the CreditSmarts
20 A. If they submitted a credit application 20 database?

21 that qualifies, they will know. 21 A. Yes.

22 Q. Is that the only way that your customers 22 Q. Does CreditSmarts have a Facebook page?
23 know what lenders are available through CreditSmarts 23 A. Yes.

24 is the loans that are approved? 24 Q. Other than CreditSmarts.com and the

25 A. Other than program guide updates. 25 Facebook page, does CreditSmarts maintain any other
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1 Web pages? 1 A. There was an inadvertent link from my
2 A. | think there's a LinkedIn profile. 2 e-mail to Facebook.
3 Q. Did you become aware at some point that 3 Q. And what was that inadvertent link? Was
4 there was a reference to Up2Drive on the 4 Facebook an addressee of your e-mail?
5 CreditSmarts Facebook page? 5 A. No. There was a "Like" option on the
6 A. Yes. 6 e-mail | sent.
7 Q. When did you become aware of that? 7 Q. So, the e-mail you sent inadvertently
8 A. Bill Hayes told me. 8 included a link to Facebook. Is that what you're
9 Q. And when did that happen? 9 saying?
10 A. Three weeks ago. 10 MR. GARCIA: Objection.
11 Q. After you had that conversation with 11 A. Correct.
12 Mr. Hayes three weeks ago, did you make any further 12 Q. (BY MR. PIPER) Was that something that
13 inquiry concerning the information about Up2Drive on 13 Facebook had put into your e-mail without your
14 the CreditSmarts Facebook page? 14 knowledge?
15 A. Yes. | removed the link. 15 A. Facebook did not put that in there.
16 Q. Before you removed the link, did you, in 16 Vertical Response did that without my knowledge.
17 fact, confirm that there was a promotion for 17 Q. The Vertical Response software program?
18 Up2Drive on the CreditSmarts Facebook page? 18 A. Correct.
19 A. There was not a promotion for Up2Drive -- 19 Q. Okay.
20 Q. What was -- 20 MR. PIPER: Why don't you mark that as the
21 A. --on the CreditSmarts Facebook page. 21 next exhibit?
22 Q. What was the reference to Up2Drive on the 22 MR. GARCIA: We're on 13?
23 CreditSmarts Facebook page? 23 THE COURT REPORTER: Yes.
24 A. It was a reference to an e-mail that was 24 (Deposition Exhibit 13 was marked.)
25 sent for instructions on how to cash the Up2Drive 25 Q. (BY MR. PIPER) Do you recognize this
62 64
1 check. 1 document, sir?
2 Q. Okay. Did you do anything to determine 2 A. Yes.
3 how that information about Up2Drive got posted on 3 Q. What is this document?
4 the CreditSmarts Facebook page? 4 A. CreditSmarts' Facebook profile.
5 A. Yes. 5 Q. Okay. And on this left-hand column, the
6 Q. And how did you investigate that? 6 second item is dated October 18th, 2012 and refers
7 A. | went onto Facebook. 7 to Up2Drive. Do you recognize that to be the link
8 Q. Okay. And how did you investigate -- 8 that was on your Facebook page for Up2Drive?
9 well, you investigated that it was on Facebook; but 9 A. Yes.
10 how did you investigate why it was on Facebook? 10 Q. Is October 18th the date -- is that
11 | think you may have misunderstood my 11 consistent with your understanding that that's about
12 question. My question is: Did you do anything to 12 the date that that was posted on Facebook?
13 investigate how that got on Facebook in the first 13 A. Correct.
14 place? 14 Q. Would that be the date that you sent the
15 A. Yes. 15 e-mail with the instructions?
16 Q. How did you investigate that? 16 A. Yes.
17 A. 1 went onto Facebook. 17 Q. And to delete this link, did you have to
18 Q. And how did that enable you to figure out 18 do -- was that something you could do yourself
19 how it got posted there in the first place? 19 through your computer through Facebook?
20 A. Because Facebook indicated that it was an 20 A. Through Facebook, yes.
21 e-mail. 21 Q. In other words, you didn't have to make a
22 Q. Who was it an e-mail from? 22 special request to Facebook that they delete this?
23 A. Me. 23 A. No.
24 Q. And how did that lead to the information 24 (Deposition Exhibit 14 was marked.)
25 being posted on Facebook? 25 Q. (BY MR. PIPER) Do you recognize the
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1 document that's Exhibit 14? 1 files, they gave you the logo as an image file?
2 A. Yes. 2 A. Correct.
3 Q. And what is this document? 3 Q. What were the XML files they gave you?
4 A. It's an e-mail that | sent out. 4 A. For data exchange.
5 Q. And is this essentially the format that it 5 Q. What kind of data was included in the
6 was in your e-mail? 6 files they gave you?
7 A. Yes. 7 A. Credit application.
8 Q. And it's your testimony that this 8 Q. Do you recall what kind of image file the
9 information was in the body of the e-mail, not an 9 logo came as?
10 attachment? 10 A. Ido not.
11 A. Yes. 11 Q. Was it basically one page with just the
12 Q. Okay. Where did you get the -- well, the 12 logo on it?
13 Up2Drive information in the left column, that's 13 A. ldon'trecall.
14 essentially the logo for Up2Drive that BMW created; 14 Q. Okay. So, when you created this e-mail,
15 is that correct? 15 you used the image of the Up2Drive logo that
16 A. Up2Drive created that. 16 Up2Drive had given you?
17 Q. Up2Drive created that logo? 17 A. Correct.
18 A. Correct. 18 Q. And was it your understanding that -- at
19 Q. How did you get that logo for your e-mail? 19 that time that that was permitted by Up2Drive?
20 A. Up2Drive provided it. 20 A. To display their logo, yes, along with
21 Q. Okay. So, you didn't just cut it off 21 that check.
22 the -- did Up2Drive know you were sending this 22 Q. Was the image of the check something that
23 e-mail? 23 they had given you?
24 A. No. 24 A. Yes.
25 Q. How did they give you the logo? 25 Q. And was that a separate image, or was that
66 68
1 A. During the technology interface. 1 image part of the --
2 Q. And why did they give you the logo? 2 A. Itwas a separate image.
3 A. To display on the informational check that 3 Q. Okay. So, on the -- the left-hand -- I'm
4 is to the right of that. It needs to be bigger. 4 sorry -- the right-hand column of Exhibit 14 there's
5 Q. So, at some point did Up2Drive actually 5 an image of two hands and a check, and that image is
6 give you a data file with the image of their logo? 6 something that Up2Drive gave you?
7 A. No. 7 A. Yes.
8 Q. How did they give you the logo? 8 Q. And as far as you understood, you were
9 A. They gave me the logo. 9 permitted to use the image of the two hands and the
10 Q. What does that mean, though? What did 10 check at CreditSmarts?
11 they give you? Did it happen electronically, or did 11 A. Yes.
12 it happen -- did they give you a physical piece of 12 Q. And what were you permitted to use the
13 paper? What did they give you? 13 logo and the image for?
14 A. Electronically. 14 A. For display.
15 Q. Okay. And what was it that they gave you? 15 Q. For what purpose?
16 Was it a data file that constituted the logo? Was 16 A. Cashing the check.
17 it a jpeg? What -- did they give you an image file 17 Q. Okay. Now, what is the check?
18 of the logo -- 18 A. It's an amount financed. It's a contract.
19 A. Yes. 19 Q. And the check is something Up2Drive called
20 Q. --or what did they give you? Okay. 20 drive check; is that correct?
21 A. Along with XML. 21 A. Correct.
22 Q. Okay. So, was the XML also part of the 22 Q. Was there something special about drive
23 logo? 23 checks that you needed instructions about how to
24 A. No. 24 cash the check?
25 Q. Butin addition to giving you various XML 25 A. Yes.
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1 Q. What was special about it? What was 1 Q. And was there any limit on which

2 different from other checks? 2 CreditSmarts customers you could use the

3 A. They have a unique deposit program that is 3 instructional images for?

4 unique to Up2Drive. 4 A. No.

5 Q. Okay. And what is unique about their 5 Q. Now, apart from the content of -- well,

6 deposit program? 6 let me step back.

7 A. It's simple. 7 What is the instructional information

8 Q. Okay. And what is the unique, simple 8 that's in Exhibit 14?

9 process for depositing an Up2Drive drive check? 9 A. The check item to the top right and the
10 A. The consumer and the auto dealership sign 10 availability. Again, this was a test. | didit. |
11 the check and deposit it. 11 wasn't familiar how to use the product, and |
12 Q. Where do they deposit it? 12 certainly wasn't familiar that the buttons on the
13 A. Into their bank. 13 top of the e-mail would -- if selected "like," would
14 Q. What is it about that that's unusual for 14 show up on Facebook.
15 auto loan checks? 15 Q. Okay.
16 A. Most auto loan contracts constitute a 16 A. New software.
17 20-page document. 17 Q. The specific logo for Up2Drive, is there
18 Q. Okay. 18 anything instructional about that logo?
19 A. Written by lawyers. 19 A. No.
20 Q. What -- what was it that Up2Drive -- well, 20 Q. And the picture of two hands and a check,
21 how was it you understood you were permitted to use 21 does that convey any instructional information?
22 the Up2Drive logo and the check image to instruct 22 A. Yes. Follow the instructions on the loan
23 auto dealers? 23 packet. Give the completed drive check to the
24 A. 1 had never used this Vertical Response 24 dealership to complete the purchase.
25  before, and | created this sending it to some people 25 Q. So, was that language part of the image?
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1 that | had spoken with to try and see how easy it 1 A. Image.

2 was to use. 2 Q. Okay. And the only instruction there is

3 Q. The Vertical -- when you say how easy it 3 that you should get the instructions in the loan

4 was to use, do you mean Vertical Response? 4 package; is that correct?

5 A. Yeah. 5 A. Correct.

6 Q. Is Vertical Response particularly for 6 Q. And that -- that information where it

7 creating sort of formatted e-mails that are 7 says, Follow the instructions on the loan packet,

8 somewhat -- like use images and so forth? 8 give the completed drive check to the dealership to

9 A. Correct. 9 complete the purchase, that was part of the image
10 Q. So, this -- you did this e-mail, in part, 10 that Up2Drive gave you for use for instructing your
11 as a test for this Vertical Response e-mail program? 11 customers; is that correct?
12 A. Yes. 12 A. Correct.
13 Q. Butwhat was it that you understood BMW 13 Q. How about at the bottom where it says, We
14 was allowing you to use these images for? What was 14 want to finance your sales, exclamation point? Was
15 the purpose that you were allowed to use the images 15 that part of the image?
16 for? 16 A. No. That's CreditSmarts.
17 A. Instructional. 17 Q. That's something you added through the
18 Q. And who were you allowed to instruct using 18 Vertical software program?
19 these images? 19 A. Correct.
20 A. Participating auto dealerships. 20 Q. Okay. Did you understand that drive check
21 Q. Were there any limits placed by BMW on 21 was a registered mark of Up2Drive?
22 what you could use this for? 22 A. Yes.
23 A. Yes. Instructional. 23 Q. How about the Up2Drive logo? Did you have
24 Q. And where was that spelled out? 24 any understanding of whether that was registered by
25 A. | believe in the MSA agreement. 25 BMW?
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1 A. Not by BMW. By Up2Drive. 1 CreditSmarts that set up the Facebook page?
2 Q. By Up2Drive. Do you understand Up2Drive 2 A. Yes.
3 to be a separate company from BMW, or do you have an 3 Q. And are you the only one that was
4 understanding of exactly how those corporate 4 responsible for maintaining it?
5 formalities are? 5 A. Yes. As you can see, there are five posts
6 A. No. | believe it's separate. 6 in a two-year period. That's not a business factor.
7 Q. Okay. And Exhibit 14 was posted on the 7 Q. Is that something that you ever looked at
8 CreditSmarts Facebook page for a period of time? 8 during that two-year period?
9 A. No. 9 A. Ididn't know it was there.
10 Q. Are you telling me that you couldn't -- if 10 Q. Okay. You didn't know that you had a
11 you clicked the link on your -- well, if you clicked 11 Facebook page?
12 the link on the Facebook page that's Exhibit 13 for 12 A. ldidn't know that the link was there.
13 Up2Drive -- 13 Q. Did you know that you had a Facebook page?
14 A. Yes. 14 A. Yes. |setitup.
15 Q. --what did you get? 15 Q. Did you ever look at it after you set it
16 A. You got the e-mail. 16 up?
17 Q. Okay. Is this what you got if you clicked 17 A. No.
18 that link? 18 Q. Do you know if there's still a link for --
19 A. Correct. 19 one of those links on your Facebook page today?
20 Q. Okay. When you say "You got the e-mail," 20 MR. GARCIA: Objection.
21 do you mean an e-mail was sent to you; or you got a 21 A. Not to Up2Drive.
22 Web page that contained the contents of the e-mail? 22 Q. (BY MR. PIPER) Okay. Do you still have
23 A. A Web page that contained the contents of 23 links on your Facebook page for CreditSmarts?
24 the e-mail. 24 A. Yes.
25 Q. And Exhibit 14 is the Web page that 25 Q. Which of the links do you still have for
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1 contains the contents of your e-mail which is what 1 your Facebook page for CreditSmarts?
2 you would get if you clicked the Up2Drive link on 2 A. ldon'tknow. | haven't reviewed it.
3 the old Facebook page? 3 Q. Okay. So, when you deleted the Up2Drive
4 A. Correct. 4 link a few weeks ago, did you delete some of the
5 Q. Okay. So, justto be clear, Exhibit 14 is 5 other links?
6 what your Web browser would show you if you clicked 6 A. |don'trecall.
7 the Up2Drive link on the CreditSmarts Facebook page 7 Q. Okay. Other than the fax that's Exhibit 1
8 up to three or so weeks ago? 8 and the Facebook information that's Exhibit 13 and
9 A. Correct. 9 14 and the e-mail which is reflected in Exhibit 14,
10 Q. And that was the case from about October, 10 did you do anything else -- did CreditSmarts, to
11 2012 until sometime in early 2014, is that correct? 11 your knowledge, do anything else to instruct
12 A. You can see that there are five posts on 12 CreditSmarts' customers about Up2Drive specifically?
13 the Facebook page in that same two- to three-year 13 A. Not that | know of.
14 period. I'm not familiar with how to use the 14 Q. Did anyone at BMW ever communicate to you
15 Facebook software or the Vertical Response. So, 15 about the Facebook link?
16 this is more of a test than anything else. 16 A. No.
17 Q. Okay. And my question was: From 17 Q. Did they ever communicate to you about the
18 October 18th until early 2014, that link was on the 18 e-mail that you would send?
19 Facebook page with the link to the Web page that's 19 A. No.
20 Exhibit 14 for Up2Drive? 20 Q. Did you send a copy of that e-mail to
21 A. Along with four "Likes." 21 anyone at BMW or Up2Drive?
22 Q. Was there someone at CreditSmarts that was 22 A. No.
23 responsible for maintaining the Facebook page? 23 Q. By the way, since you draw a distinction
24 A. Myself. 24 between Up2Drive and BMW, throughout this deposition
25 Q. Okay. Are you the only one at 25 when I've asked you if you talked to someone at BMW,
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1 did you understand that | included Up2Drive in that? 1 to two written agreements that CreditSmarts entered
2 A. Yes. 2 into with BMW in 2012; is that correct?
3 Q. And if | refer to BMW, are you comfortable 3 A. No, that's not correct.
4 that I'm talking about the Up2Drive people 4 Q. Okay. Well, was there an agreement
5 basically? 5 entered into in 2012 between CreditSmarts to allow
6 A. It depends on the question. 6 Up2Drive access through CreditSmarts to loan
7 Q. If you're confused about that, please let 7 applications?
8 me know. 8 A. Yes.
9 MR. HAYES: Are you okay with reference? 9 Q. Was that just one agreement?
10 MR. GARCIA: Can we just clarify when you 10 A. Two agreements.
11 say "BMW," that you're talking about both -- you've 11 Q. There were two agreements that enabled
12 got two BMW entities as defendants. 12 that?
13 MR. PIPER: Right. 13 A. (Nods head.)
14 Q. (BY MR. PIPER) Well, are you aware of a 14 Q. Are both of those agreements still in
15 distinction between BMW Bank of North America and 15 effect to your knowledge?
16 BMW Financial Services? 16 A. To my knowledge.
17 A. No. 17 Q. And does BMW continue to receive the
18 Q. Okay. Do you know which one is the one 18 benefit of loan applications through CreditSmarts?
19 that runs Up2Drive most directly? 19 A. Up2Drive does, yes.
20 A. | do not know. 20 Q. Okay. And that hasn't changed as a result
21 Q. And although there may be corporate 21 of the fax that was sent in December, 20127
22 formalities that I'm not aware of at this point, if 22 A. Correct.
23 I'm referring to BMW, it could be either or both of 23 Q. And that hasn't changed as a result of
24 those; but I'm talking about the people at BMW that 24 this lawsuit?
25 you dealt with with regard to Up2Drive. Has that 25 A. Correct.
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1 been your understanding of what | meant? 1 Q. Prior to this deposition today, have you
2 A. Correct. 2 ever directly communicated with any attorneys for
3 Q. Okay. And you don't know which of these 3 BMW?
4 BMW entities, BMW Bank of North America or BMW 4 A. No.
5 Financial Services, Mr. Thompson directly worked for 5 Q. Have you made yourself available to be
6 or whether he worked for a third company called 6 interviewed by any BMW attorneys?
7 Up2Drive? Do you know the answer to that? 7 A. No one has requested.
8 A. ldonot. 8 Q. But have you made yourself available to
9 Q. Do you know whether Alex Gomez currently 9 that?
10 lives on Havenhurst Avenue in Riverside? 10 A. Yes.
11 A. ldonot. 11 Q. Okay. Are you aware of any information
12 Q. Do you know if he ever lived at that 12 about the December, 2012 fax that you're aware of --
13 address? 13 MR. HAYES: Obijection. It's
14 A. Yes. 14 December 27th.
15 Q. Do you have any reason to think he's moved 15 Q. (BY MR. PIPER) Are you aware of any
16 from that address? 16 information about the December 27th, 2012 fax which
17 A. | believe he's purchased a home. 17 is Exhibit 1 that is not known to BMW?
18 Q. Since -- that would be at an address other 18 A. No.
19 than Havenhurst? 19 MR. GARCIA: Objection.
20 A. Yes. 20 MR. PIPER: If we can mark this as the
21 Q. Have you spoken to him since he resigned? 21 next exhibit?
22 A. No. 22 (Deposition Exhibit 15 was marked.)
23 Q. Has the -- okay. The business whereby 23 MR. PIPER: For the record, these are
24 CreditSmarts placed loan applications with Up2Drive 24 written interrogatory answers that BMW defendants
25 if the Up2Dirive filters were satisfied was pursuant 25 filed -- or served, rather, in this case.
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1 Q. (BY MR. PIPER) And if you turn your 1 A. Yes.
2 attention to page 9, the BMW defendants were asked 2 Q. I'm alittle confused because the version
3 for each month during which any contract agreement 3 | received of this exhibit which says CreditSmarts
4 or understanding between CreditSmarts and any of the 4 has two Web sites and the pages are attached, | was
5 BMW defendants has been in effect, identify the 5 surprised that one of the Web sites attached was --
6 number of loan applications submitted through 6 seemed to be contact information for City Select
7 CreditSmarts to BMW pursuant to such -- it should 7 Auto, the plaintiffs. Was that the Web site that
8 say contract, agreement, or understanding. 8 you intended to provide?
9 And then on page 10 there's a table 9 A. No.
10 that shows months and applications submitted through 10 Q. Okay. So, the first page that has the
11 CreditSmarts. And is -- is (sic) the information 11 mail AOL.com is not a Web site for CreditSmarts and
12 contained in this table, to your knowledge, appear 12 was not the attachment that you intended to include
13 accurate as to the number of applications that were 13 with this; is that correct?
14 submitted to Up2Drive through CreditSmarts? 14 A. Correct.
15 A. Yes. 15 Q. Okay. Is what you intended to include as
16 Q. And have applications continued to be 16 your second attachment the LinkedIn page that you
17 submitted in 2014 to Up2Drive? 17 referred to earlier?
18 A. Yes. 18 A. No.
19 Q. And that includes applications that were 19 Q. What was the second Web site that you
20 submitted after December, 2012, correct? 20 intended to include?
21 A. Correct. 21 A. The AutoWebExperts site.
22 Q. And that includes applications that were 22 Q. Well, is that what's here?
23 submitted since August, 2013; is that correct? 23 A. Yes.
24 A. Yes. 24 Q. What were the two Web sites that you
25 Q. Have you ever had any communication where 25 intended to attach? One was Auto Web sites -- one
82 84
1 BMW told you that because of the fax that was sent 1 was AutoWeb --
2 on December 27th, 2012, they no longer wanted to 2 A. Experts.
3 receive applications through CreditSmarts? 3 Q. -- Experts.com?
4 A. No. 4 A. And the other is CreditSmarts.com.
5 Q. Have they ever told you that they wanted 5 Q. CreditSmarts.com. Okay.
6 to filter out applications that might have resulted 6 A. This Web site for City Select was myself
7 because of the fax that was sent on December 27th, 7 conveying to Bill Hayes that City Select is
8 2012? 8 advertising BMW on their Web site.
9 A. No. 9 Q. Okay. Butyou did not -- you conveyed
10 Q. Give me just a second. 10 this to Bill Hayes but not for the purpose of
11 MR. PIPER: Can we mark this as the next 11 showing what CreditSmarts --
12 exhibit? 12 A. Correct. | conveyed that to Bill Hayes to
13 (Deposition Exhibit 16 was marked.) 13 show him that City Select is using BMW's name in
14 Q. (BY MR. PIPER) By the way, did you ever 14 their search engine and optimization, branding.
15 see those BMW answers before that was the previous 15 Q. And is that something that's shown on this
16 exhibit? 16 page?
17 A. Yes. 17 A. No. If you right click on that page,
18 Q. Do you know if you saw them before they 18 you'll see the source; and it shows that they are
19 were filed? 19 using BMW brand to drive customer traffic to their
20 A. No, | did not. 20 Web site.
21 Q. Okay. Or served, | should say. 21 Q. Okay. So --
22 So, after BMW finalized them, you got 22 MR. GARCIA: I'm sorry. Can you repeat
23 a copy? 23 back the two Web sites that he listed? One was
24 A. Yes. 24 CreditSmarts.com, and there was a preceding one.
25 Q. Do you recognize Exhibit 16? 25 THE COURT REPORTER: AutoWebExperts.
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1 MR. GARCIA: Thank you. 1 property, goods, or services of CreditSmarts?
2 MR. HAYES: May | -- just so I'm clear, 2 A. It's my contention that it provides
3 Sean, the AutoWebExperts.com and CreditSmarts.com 3 guideline updates.
4 are the two Web pages that you attempted to give to 4 Q. Okay. And does that mean that it is a
5 Mr. Piper? 5 document that promotes, advertises, announces, or
6 THE WITNESS: Yes. 6 solicits property, goods, or services of
7 MR. PIPER: Okay. And, you know, you want 7 CreditSmarts?
8 to just do an amended response -- 8 A. It's an informational document.
9 MR. HAYES: Yes. 9 Q. Okay. | guess what I'm trying to ask is:
10 MR. PIPER: -- so that the record is clear 10 Did you think that this document was responsive to
11 on that? 11 this request when you identified it in the first
12 MR. HAYES: Which one is missing? 12 sentence of your response?
13 MR. PIPER: There is Auto -- well -- 13 A. Yes.
14 THE WITNESS: CreditSmarts.com. 14 Q. And was that sent by or on behalf of
15 MR. PIPER: Yeah. 15 CreditSmarts?
16 MR. HAYES: Okay. 16 A. Yes.
17 MR. PIPER: If you could mark that as the 17 Q. By facsimile transmission?
18 next exhibit? 18 A. Yes.
19 (Deposition Exhibit 17 was marked.) 19 Q. Towards the end you say, Exhibit A was
20 Q. (BY MR. PIPER) Do you recognize 20 sent by a former employee without CreditSmarts'
21 Exhibit 177 21 knowledge.
22 And, for the record, although this 22 In fact, when the fax was sent by or
23 has the caption stating it's plaintiff's requests 23 on behalf of CreditSmarts, it was sent by a current
24 and the preamble says it's plaintiff's requests, 24 employee, correct?
25 it's my understanding that this is -- after we sent 25 A. Correct.
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1 the Word version of that, this is the response that 1 Q. He only became a former employee many
2 was typed on behalf of CreditSmarts with 2 months later?
3 CreditSmarts' answers. 3 A. Correct.
4 Is that also your understanding of 4 Q. And he was the office manager of
5 what this document is? 5 CreditSmarts at the time he sent the fax?
6 A. Yes. 6 A. Correct.
7 Q. Are you the one that actually typed the 7 Q. And, therefore, CreditSmarts' office
8 answers into this document? 8 manager knew that the fax was being sent?
9 A. Idon'trecall 9 A. Correct.
10 Q. Okay. Could I turn your attention to 10 Q. So, the only one who didn't know it was
11 Request No. 1 which is -- well, the pages aren't 11 being sent was you, right?
12 numbered; but it's the fourth page of the document 12 A. Correct.
13 under "Documents Requested." 13 MR. GARCIA: Obijection.
14 A. Okay. 14 Q. (BY MR. PIPER) If you turn to the response
15 Q. Okay. The request asks for each different 15 to Request No. 5, which is a long response. | think
16 form of any document that promotes, advertises, 16 it's on page 8. Towards the end of that answer
17 announces, or solicits any property, goods, or 17 there's a reference that says, Discovery from
18 services of CreditSmarts and which was sent by or on 18 Plaintiff's current and former employees including
19 behalf of CreditSmarts by facsimile transmission; 19 Troy Casey, Anthony Salkauski, Deborah Shadow,
20 and the first sentence of the response is Exhibit A 20 Rhonda Banks, Salina Singleton and Sara
21 attached to plaintiff's complaint. 21 Lwin-Robertson will also reveal additional contacts
22 Is it your understanding that 22 and discussions by CreditSmarts with Plaintiff,
23 Exhibit A to plaintiff's complaint, which is marked 23 Plaintiff's prior consent and business relationships
24 for the deposition as Exhibit 1, is a document that 24 with CreditSmarts and the business relationships
25 promotes, advertises, announces, or solicits 25 with BMW, Liberal Finance, Excel Credit Union, and
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1 Plaintiff's buyers who used CreditSmarts' services. 1 specific information that any of them actually did
2 Are you the one that was the source 2 have any communications with CreditSmarts; is that
3 of that information? 3 correct?
4 A. Yes. 4 A. Yes, | do.
5 Q. And what led you to believe that -- have 5 Q. What is that information?
6 you ever had any personal dealings with any of the 6 A. Someone at that auto dealership spoke with
7 individuals that are named there as current and 7 two persons at CreditSmarts on two different
8 former employees of City Select? 8 occasions.
9 A. No. 9 Q. Well, first of all, assuming that's true,
10 Q. Do you have any specific information that 10 is it possible that there was an employee at City
11 any of those named individuals had any dealings with 11 Select who talked to CreditSmarts that is not named
12 CreditSmarts? 12 in this interrogatory?
13 A. Yes. 13 A. ltis possible. Absolutely.
14 Q. Okay. What information -- which of those 14 Q. So, you don't have any specific
15 individuals do you have information about them 15 information that any of these people talked to
16 having dealings with CreditSmarts? 16 CreditSmarts but you think someone at City Select
17 A. 1do not know which. 17 talked to CreditSmarts and these are the only names
18 Q. What information do you have that would 18 you can come up with who might have done that at
19 lead you to -- well, where did you get those names? 19 this point?
20 A. Those are employees that worked for City 20 A. Correct.
21 Select during the time that there was contact 21 Q. Okay. What is your basis for saying that
22 between CreditSmarts staff members and the auto 22 BMW, Liberal Finance, Excel Credit Union had
23 dealership. 23 business relations with City Select?
24 Q. Okay. And where did you get those names? 24 A. Those are lenders that are local to New
25 A. |researched them. 25 Jersey and that lend to BMW should be Up2Drive and
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1 Q. And where did you find those names in your 1 those are lenders that were in direct negotiations
2 research? 2 with CreditSmarts.
3 A. Public records. 3 Q. Okay. So, what's your basis for saying
4 Q. What public records? 4 that Up2Drive had direct negotiations with City
5 A. Master Files. 5 Select?
6 Q. What is Master Files? 6 A. Our CreditSmarts salesperson would have
7 A. Master Files is a database research firm. 7 spoken to the representative at City Select
8 | also used the Internet. 8 regarding the available options to them.
9 Q. And is it fair to say you were looking for 9 Q. |see. These are the three lenders that
10 the names of any employees of City Select that you 10 would have extended credit in New Jersey had City
11 could find? 11 Select submitted applications; is that correct?
12 A. No. That would have been present during 12 A. Correct.
13 the time that CreditSmarts had two contacts with 13 Q. And other than the fact that had City
14 that dealership. 14 Select submitted applications through CreditSmarts,
15 Q. Okay. So, you went through Master Files 15 that these would have been the lenders that might
16 and the Internet and tried to identify any City 16 have received the applications, do you have any
17 Select employee that worked there during the time 17 other reason to believe that City Select did
18 that your records show there was communication 18 business with any of these three entities?
19 between someone at CreditSmarts and City Select -- 19 A. |do not know. | don't work for City
20 A. Correct. 20 Select. I'd like to find out.
21 Q. --Auto? 21 Q. Okay. Okay.
22 A. Uh-huh. 22 MR. PIPER: Mark this as the next exhibit.
23 Q. And other than the fact that you 23 (Deposition Exhibit 18 was marked.)
24 identified that these were people who were employed 24 MR. GARCIA: I'd like to object to the
25 by City Select during that time period, you have no 25 introduction of this exhibit as possibly lacking
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1 context. | believe this was attached to an e-mail. 1 A. Yes.
2 MR. PIPER: Okay. 2 Q. What is this document?
3 Q. (BY MR. PIPER) Do you know if you've ever 3 A. The instructional page for Up2Drive that
4 seen this before? Did you get the exhibit? 4 is inside of CreditSmarts.com.
5 A. The image or the document? 5 Q. Okay.
6 Q. Theimage. The image. Yeah. You can put 6 A. How did you obtain it?
7 the other one away for now as far as I'm concerned. 7 Q. Itwas produced by the BMW defendants on
8 A. Yes, yes. 8 Friday.
9 Q. Okay. Is this the image of the Up2Drive 9 A. Okay. Very good.
10 logo that you were talking about earlier? 10 Q. You were concerned that | had somehow
11 A. It appears to be. 11 hacked into your computer?
12 MR. GARCIA: Objection. 12 A. Well, that would be against the law.
13 Q. (BY MR. PIPER) Do you know if that came to 13 Q. Right. And you were concerned that that
14 you as an attachment to an e-mail? 14 might have happened. It did not happen, | assure
15 A. |don'trecall. 15 you.
16 Q. Okay. 16 A. Or that possibly the auto dealership --
17 MR. PIPER: And let me just state for the 17 the plaintiff accessed this with a -- which they
18 record with respect to your objection that the way 18 should.
19 the documents were produced, it wasn't entirely 19 Q. Okay. So, is this something that is
20 clear what -- to me what -- at least in the hurry of 20 accessible through -- to CreditSmarts' customers
21 getting it, what was attached to what; but | did see 21 through the CreditSmarts interface?
22 that | got one page that had the Up2Drive logo on 22 A. Yes. Including City Select.
23 it. Okay. 23 Q. Is this something that was provided -- how
24 Q. (BY MR. PIPER) Regardless of whether this 24 did this document come to be created? How did --
25 is the specific file that you received, did the 25 how did CreditSmarts get this document? Did it
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1 image of the Up2Drive logo that you received 1 create the document?
2 essentially look like this? 2 A. | believe | did.
3 A. Yes. 3 Q. Okay. And when would you have created
4 Q. Do you recall whether it was the size -- 4 this document?
5 was it -- was your image something that if you 5 A. June of 2012.
6 printed it out, came out as an 8-and-a-half-by-11 6 Q. Okay. Did BMW know you were creating this
7 page? 7 document?
8 A. |don't know. 8 A. Yes.
9 MR. PIPER: Can we mark this as the next 9 Q. Did you share it with BMW?
10 exhibit? 10 A. Yes.
11 (Deposition Exhibit 19 was marked.) 11 Q. And did they have any problem with your
12 MR. MILSTEIN: Off the record. 12 promoting this information on the CreditSmarts Web
13 (Recess taken from 12:03 p.m. to 12:04 13 interface?
14 p.m.) 14 A. No.
15 MR. MILSTEIN: Back on the record. 15 MR. GARCIA: Objection.
16 MR. GARCIA: I'd like to object to this as 16 Q. (BY MR. PIPER) Now, explain to me the
17 well. 17 CreditSmarts Web interface. How does -- if | were
18 MR. PIPER: Okay. What's your objection? 18 CreditSmarts' customer, how would | access this
19 MR. GARCIA: The same. To the extent that 19 information?
20 there's an e-mail providing context. 20 A. An auto dealership would use a user name
21 THE WITNESS: This is not an e-mail. 21 and pass code, three-step process, access
22 MR. GARCIA: To the extent that this is an 22 CreditSmarts.com. If they fulfilled a credit
23 attachment to an e-mail. 23 application, sent that credit application to
24 Q. (BY MR. PIPER) Do you recognize this 24 Up2Drive through CreditSmarts.com and received an
25 document, sir? 25 approval, they would then have access to this
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1 document. 1 Q. (BY MR. PIPER) You're referring to the
2 Q. Okay. Is there any information on this 2 third line that the name of Up2Drive is spelled with
3 page that is information that you gained from a 3 two letters instead of -- T-o rather than the number
4 source other than Up2Drive? 4 2?
5 A. No. 5 A. Yes.
6 Q. Okay. And, again, the Up2Drive logo here 6 Q. If you keep moving down to the fifth line
7 is an image that, before you created this, you had 7 where it says, 110 percent of KBB retail value, is
8 been provided by Up2Drive? 8 it your understanding that KBB refers to Kelley Blue
9 A. Correct. 9 Book?
10 Q. And the hands with the check and the 10 A. Yes.
11 instructions at the bottom is information -- is an 11 Q. And 110 percent of Kelley Blue Book retail
12 image that had been provided to you by Up2Drive? 12 value means the maximum loan-to-value rate that
13 A. Correct. 13 Up2Drive accepts; is that correct?
14 Q. Before you created this? 14 A. Correct.
15 A. Correct. 15 Q. And that's the same on Exhibit 1 and on
16 Q. And did you have an understanding at that 16 Exhibit 19, correct?
17 point about what they thought you would do with 17 A. Correct.
18 those images? 18 Q. The next line says "2006 and newer
19 A. Yes. We would -- CreditSmarts would 19 vehicles," and what that means is that Up2Drive at
20 display this for instructions on how to cash the 20 that time was available for 2006 and later models --
21 Up2Drive check. 21 BMW models; is that correct?
22 Q. Can you go back to Exhibit 1, probably at 22 A. Correct.
23 the bottom of your pile? 23 MR. GARCIA: Objection.
24 A. Yes. 24 Q. (BY MR. PIPER) And that information is the
25 Q. Okay. Under --first of all, do you know 25 same on Exhibit 1 and on Exhibit 19; is that
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1 where the car on Exhibit 1 -- where that image came 1 correct?
2 from? 2 A. Correct. That's actually incorrect. It's
3 A. ldonot. 3 available to all vehicle manufacturers.
4 Q. Did you talk to Alex Gomez about that? 4 Q. So, Up2Drive will finance even if it's not
5 A. Yes. 5 a BMW manufacturer?
6 Q. Did he tell you anything about that? 6 A. Correct.
7 A. He did not remember. 7 Q. And that's what was incorrect in the
8 Q. The second -- the first line of type on 8 guestion | asked, right?
9 the fax in the body after the fax header says "BMW 9 A. Correct.
10 Bank of North America Up2Drive." The name BMW Bank 10 Q. Butif we now rephrase it that -- the
11 of North America is included on Exhibit 19; is that 11 reference to 2006 and newer vehicles means that at
12 correct? 12 that time Up2Drive was available to finance
13 A. Correct. 13 vehicles, assuming they met all the other criteria,
14 Q. And the Up2Drive logo is the same on both 14 that were model year 2006 or later. That's what
15 Exhibit 19 and Exhibit 1; is that correct? 15 that refers to, correct?
16 A. Correct. 16 A. Correct.
17 MR. GARCIA: Objection. 17 MR. GARCIA: Objection.
18 Q. (BY MR. PIPER) The first line -- the 18 Q. (BY MR. PIPER) And that's the same on
19 second line -- I'm sorry. The -- 19 Exhibit 1 and on Exhibit 197
20 A. He spelled it wrong. 20 A. Correct.
21 THE WITNESS: | looked at this document. 21 Q. And where it says "Up to 90,000 miles,"
22 MR. HAYES: Huh? 22 you understand that that means that vehicles are
23 THE WITNESS: He spelled it wrong. Not 23 eligible for Up2Drive if all the other criteria are
24 only did he do something that was specifically 24 met as long as they don't have more than
25 against the rules, but he spelled it wrong. 25 90,000 miles of mileage on the odometer?
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1 A. Correct. 1 A. Yes.
2 Q. And that's the same on Exhibit 1 and on 2 Q. When did you have that discussion with
3 Exhibit 19? 3 him?
4 A. Correct. 4 A. When we launched -- CreditSmarts launched
5 MR. GARCIA: Objection. 5 Up2Drive.
6 Q. (BY MR. PIPER) And, in fact, other than 6 Q. What was the discussion you had with
7 the misspelling of the Up2Drive, all the information 7 Mr. Gomez when CreditSmarts launched Up2Drive about
8 on Exhibit 1 is information that a customer of 8 his communications with BMW?
9 CreditSmarts theoretically could have obtained 9 A. Any contact with Up2Drive goes through
10 through Exhibit 19 -- 10 myself or Chad Simmons.
11 A. Correct. 11 Q. Okay. And when about was that
12 Q. --isthat correct? 12 conversation? Was that before you signed the Master
13 And that was all information that was 13 Services Agreement?
14 provided by Up2Drive to CreditSmarts to assist 14 A. It would have been June, 2012 when the
15 CreditSmarts in instructing its customers? 15 product was launched.
16 A. Correct. | believe this information can 16 Q. Okay. Other than that discussion in June,
17 be found anywhere on the Internet. 17 2012, did you have any discussions with Mr. Gomez
18 Q. Have you ever looked at the Up2Drive Web 18 about communicating with Up2Drive?
19 site? 19 A. Yes.
20 A. No. 20 Q. What other discussions did you have with
21 Q. Have you actually looked at this 21 him about communicating with Up2Drive?
22 information somewhere on the Internet and seen this 22 A. That they were not a lender that would
23 information somewhere on the Internet? 23 participate in program guideline updates.
24 A. No. 24 Q. When did you have that discussion with --
25 MR. GARCIA: Objection. 25 A. June of 2012.
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1 Q. (BY MR. PIPER) So, your statement that 1 Q. Okay. And was that the same discussion or
2 this can be found on the Internet is speculation; is 2 a different discussion?
3 that correct? 3 A. Yes. Same discussion.
4 A. Correct. 4 Q. So, you had one discussion where you said
5 Q. Okay. 5 that Alex Gomez should not -- the only ones at
6 MR. PIPER: We've gone about another hour. 6 CreditSmarts who could talk to Up2Drive were Sean
7 Does anybody want to take a break now or soon? 7 Ryan or Chad Simmons and that BMW would not
8 THE COURT REPORTER: | need to plug in my 8 participate in program guideline updates?
9 machine. 9 A. Uh-huh.
10 MR. PIPER: We'll take a break. 10 Q. Did you ever have any conversation other
11 (Recess taken from 12:13 p.m. to 12:21 11 than that one conversation -- did you have any other
12 p.m.) 12 conversations with Mr. Gomez about those subject
13 Q. (BY MR. PIPER) In your initial 13 matters?
14 conversation with Mr. Gomez about his sending of 14 A. Not that | can recall.
15 Exhibit 1, did -- in the face-to-face discussion, 15 Q. Okay. What gave rise to that discussion
16 did he tell you why he thought it was appropriate to 16 in June, 2012?
17 send the fax? 17 A. The Up2Drive product launch.
18 A. No. 18 Q. Okay. And who was present at that
19 Q. Did you discuss with him whether he had 19 discussion?
20 communicated with Up2Drive before sending the fax? 20 A. Myself and Alex Gomez.
21 A. He has not. 21 Q. No one besides the two of you?
22 Q. Did you discuss that in the first 22 A. Not that | recall.
23 conversation with him? 23 Q. Did you talk about anything else in that
24 A. No. 24 discussion other than the question of him not
25 Q. Did you ever discuss that with him? 25 talking to Up2Drive and them not participating in
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1 product guideline updates? 1 down?
2 A. Yes. 2 A. No. Make a loan decision.
3 Q. What else did you talk about? 3 Q. Okay. |see. So, in other words, with
4 A. They are now available for auto 4 the Up2Drive program there's no human decision made
5 dealerships to select as their lending option. 5 at the Up2Drive end? It's done by their --
6 Q. Were there other lenders that Mr. Gomez 6 A. Correct.
7 was allowed to talk to? 7 Q. -- computer algorithms, as you understand
8 A. Yes. 8 it?
9 Q. So, why specifically did you instruct 9 MR. GARCIA: Objection.
10 him -- why did you make -- well, did you make the 10 A. Correct.
11 decision that you didn't want Alex Gomez talking to 11 Q. (BY MR. PIPER) Okay. So, was what Jake
12 Up2Drive? 12 Thompson was telling you, that there was nobody at
13 A. Yes. 13 the Up2Drive and -- to talk to about why they were
14 Q. And why did you make that decision? 14 making loan decisions?
15 A. Because Up2Drive requested limited 15 A. No.
16 contact. 16 MR. GARCIA: Obijection.
17 Q. And how did Up2Drive make that request? 17 Q. (BY MR. PIPER) WEell, given that it was all
18 A. Through phone. 18 being done by computer --
19 Q. On the phone. Okay. Who at Up2Drive made 19 A. It was specific to marketing.
20 that request to you? 20 Q. So that marketing decisions would go
21 A. 1 believe it was Jake. 21 through you or Chad Simmons?
22 Q. Did they ever specifically say that they 22 A. That would go through Jake Thompson.
23 didn't want Alex Gomez working on Up2Drive matters? 23 Q. All marketing decisions about Up2Drive?
24 A. No. 24 A. Correct.
25 Q. Okay. What was it that Jake Thompson said 25 Q. So, what did Mr. Thompson tell you about
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1 to you about BMW wanting limited contact with 1 marketing decisions?
2 Up2Drive? 2 A. Allimagery and marketing decisions needed
3 A. That we needed -- CreditSmarts and 3 to go through Jake Thompson.
4 Up2Drive needed a streamlined electronic process. 4 Q. Okay. And what else did he tell you about
5 Q. What does a streamlined electronic process 5 marketing?
6 mean? 6 A. That'sit.
7 A. Data is posted in a post response 7 Q. Okay. Did you feel that when you sent the
8 environment via XML. The auto dealership generates 8 e-mail that that was compliant with his
9 a credit application. That data is parsed and 9 instructions?
10 identified through a set of filters that is a 10 MR. GARCIA: Objection.
11 pass/fail for the Up2Drive minimum requirements; and 11 MR. HAYES: Objection. Could you -- what
12 if it passes, the auto dealership then has the 12 e-mail are you referring to?
13 option of selecting Up2Drive along with other 13 Q. (BY MR. PIPER) When you sent the e-mail
14 lenders. 14 about Up2Drive, did you believe that that needed to
15 Q. And is that a different electronic process 15 be reviewed by Jake Thompson beforehand?
16 than what you have for your other lenders? 16 A. No, | didn't.
17 A. Yes. 17 Q. Why was that not subject to his
18 Q. So, what would be different? Like -- 18 restrictions that he had to approve all marketing?
19 A. It's the same electronic process. Some 19 A. | was testing out a new service, and |
20 lenders underwrite and process their loans manually 20 knew the recipients.
21 on CreditSmarts.com. Up2Drive receives the data 21 Q. Do you know if Alex Gomez was aware of
22 electronically. 22 that e-mail?
23 Q. Okay. What would you mean -- when you say 23 A. He was not.
24 "underwrite," you mean they would look at what's on 24 Q. Okay. How do you know that?
25 the computer and then physically write it -- copy it 25 A. It was sent from me.
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1 Q. Okay. Do you know whether Alex Gomez ever 1 MR. HAYES: Yes, you -- read back the --
2 looked at the CreditSmarts Facebook page? 2 just so we can get it correct, Jon. Sorry to
3 A. | don't know. 3 interrupt.
4 Q. And you have no knowledge about why Alex 4 MR. PIPER: Sure.
5 Gomez thought it was a good idea to send an 5 (Whereupon the requested portion of
6 advertisement -- or an informational update of 6 testimony was read back.)
7 Up2Drive information in December, 20127 7 Q. (BY MR. PIPER) And you never had any
8 A. 1do not know. 8 conversation with him about that subject matter,
9 Q. And did you have a discussion with 9 correct?
10 Mr. Thompson about CreditSmarts' program guideline 10 A. No.
11 updates? 11 MR. HAYES: Fair enough.
12 A. No. 12 MR. PIPER: | didn't mean to imply that it
13 Q. Did you tell him that one of the things 13 was. He said whatever you do, don't fax that. That
14 CreditSmarts could do would be to send out a program 14 never happened.
15 guideline update for Up2Drive? 15 Q. (BY MR. PIPER) In that conversation with
16 A. No. 16 Mr. Thompson in August of 2013 where he told you
17 Q. Did he tell you specifically that he 17 that his lawyers didn't want him to talk to you, did
18 didn't want any program guideline updates done for 18 he tell you that this fax was unauthorized, meaning
19 Up2Drive? 19 Exhibit 1?
20 A. He said specifically this is the only 20 A. Yes.
21 document that should be presented to an auto 21 Q. What did he say about that?
22 dealership. 22 A. He said he'd never seen it before.
23 Q. Okay. "This," you picked up and referred 23 Q. Okay. Is that the exact words he used,
24 to -- 24 that he'd never seen it before?
25 A. Exhibit 19. 25 A. Yes.
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1 Q. And had you already shown him Exhibit 19 1 Q. And did he use the words "unauthorized"?
2 before he approved that? 2 A. No.
3 A. Yes. 3 Q. Okay. So, other than telling you, This is
4 Q. Did Mr. Thompson talk to you at all about 4 the first time I've seen that, what did he say? Did
5 the use of fax advertising? 5 he say he was upset about that? What do you recall
6 A. No. 6 him saying in that conversation?
7 Q. Did you tell him that fax advertising was 7 A. He said he was asked by his counsel if he
8 something that CreditSmarts did? 8 had authorized that. He had told them no.
9 A. No. 9 Q. And was there anything else that he told
10 Q. Did he -- did he talk to you about whether 10 you about that in that conversation?
11 you could fax that Exhibit 19 to CreditSmarts' 11 A. No.
12 customers? 12 Q. Okay. Did he tell you that CreditSmarts
13 A. No. 13 had in any way breached its agreement with BMW by
14 Q. After -- 14 sending this fax?
15 MR. HAYES: Objection. There's no -- 15 MR. HAYES: Objection. The testimony is,
16 nothing in the record or testimony that Exhibit 19 16 is that he said he wasn't supposed to speak about
17 was faxed. That's an e-mail. You may be referring 17 this. The response to that was he didn't tell me
18 to Exhibit 1. 18 anything else was discussed. So, now, you're asking
19 MR. PIPER: Actually Exhibit 19 is not the 19 other questions whether they were discussed. The
20 e-mail either. That's the thing. 20 answer is there was nothing else discussed.
21 MR. HAYES: The image. 21 Q. (BY MR. PIPER) Well, in fact, in addition
22 MR. PIPER: -- that's embedded in the -- 22 to telling you that he couldn't talk to you
23 MR. HAYES: It wasn't faxed to anybody. 23 according to his attorneys and that you didn't
24 MR. PIPER: Right. Well, | didn't say it 24 discuss anything else, you did, in fact, talk about
25 was but -- 25 some other things in that call such as the fact that
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1 he had spoken to his attorneys and told them that 1 A. It would have come from an attorney to my
2 this fax -- 2 attorney -- my counsel.
3 A. Yes. 3 Q. So, BMW didn't directly send that notice
4 Q. --was not authorized? 4 to you?
5 So, among the other things that you 5 A. No.
6 talked about, did you discuss whether CreditSmarts 6 Q. Okay. And other than the fact that
7 had breached its agreement with Up2Drive by sending 7 counsel just did us the favor of telling us about
8 this fax? 8 that, did you know that there was such a notice?
9 A. No. We discussed that all further 9 A. No.
10 communication needed to be through his attorneys, 10 MR. PIPER: | don't mind if you have an
11 and we'd let them work it out. 11 objection to my questions, but | do object to your
12 Q. So, in that discussion with Jake Thompson, 12 adding facts into the record since you've told me
13 he did not say to you that you had or may have 13 that he's the witness and so on and so forth.
14 violated your agreement with Up2Drive? 14 Q. (BY MR. PIPER) Do you know -- the last
15 MR. GARCIA: Objection. 15 paragraph of Exhibit 1 states that “To be removed
16 A. He said, Let the attorneys work it out. 16 from this list, please call 1(800)915-2571,
17 Q. (BY MR. PIPER) Did he specifically say 17 Extension 40410 or fax this document back to
18 that the attorneys would need to work out whether 18 (888)343-9903. Please be sure to include the number
19 you had breached your agreement with Up2Drive? 19 to be removed. Thank you."
20 A. No. 20 Do you recognize that paragraph apart
21 Q. Was there any discussion in that 21 from the fact that it's contained in Exhibit 1?
22 conversation about your agreement with Up2Drive? 22 Have you seen that in other faxes that CreditSmarts
23 A. There were no legal discussions. That's 23 sent?
24 for counsel. 24 A. Yes.
25 Q. Has anyone at BMW ever directly told you 25 Q. Is that something you drafted?
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1 or communicated to you in any way that you have 1 A. No.
2 violated your agreement with BMW? And I'm saying 2 Q. Do you know who drafted it?
3 has a BMW employee personally communicated directly 3 A. Yes.
4 to you, not through attorneys, about whether you 4 Q. Who drafted it?
5 violated your agreement with BMW? 5 A. Patrick Ryan.
6 A. BMW and myself have had no communication 6 Q. Who is Patrick Ryan?
7 post that conversation with Jake Thompson. 7 A. My brother.
8 Q. Okay. All that's happened is the 8 Q. And what is his relationship to
9 continuing submission of the applications through 9 CreditSmarts?
10 the CreditSmarts portal? 10 A. He was the CreditSmarts office manager.
11 A. Correct. 11 Q. Atwhattime?
12 MR. HAYES: For the record, BMW's counsel 12 A. From 2007 to 2011.
13 did notify CreditSmarts that there has been a breach 13 Q. Okay. Did you have any discussions with
14 of the agreement. 14 him about preparing that paragraph?
15 THE WITNESS: Okay. 15 A. No.
16 MR. PIPER: But that's -- but that was -- 16 Q. Do you know why he prepared that
17 you're not correcting his testimony. You're just 17 paragraph?
18 adding a fact for my benefit? 18 A. Yes.
19 MR. HAYES: No. I'm just adding a fact 19 Q. Why did he prepare that paragraph?
20 that CreditSmarts has received notice of a breach. 20 A. We believed it was the law.
21 Q. (BY MR. PIPER) Did you personally receive 21 Q. So, this was prepared in order to comply
22 that notice? 22 with laws about fax advertising?
23 A. lassume | wouldn't. 23 A. Correct.
24 Q. Do you know if whether you ever received 24 Q. Okay. Do you know where you got your
25 that notice? 25 understanding of what the law was?
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1 A. From my brother. 1 A. I'm confused.

2 Q. And, again, your brother was Patrick Ryan? 2 Q. Well, sometimes you might fax a letter to

3 A. Correct. 3 somebody or something like that. Would you use

4 Q. And do you know where he got his 4 WestFax for that kind of fax?

5 understanding? 5 A. No.

6 A. 1do not. 6 Q. Did you ever have to use a fax in

7 Q. Okay. What is the number that's 7 CreditSmarts' business purposes other than sending

8 1(800)915-2571, Extension 40410? 8 large numbers of faxes through WestFax?

9 A. That's a number that belongs to WestFax. 9 A. | object to large numbers.

10 Q. Okay. And how about the (888)343-9903? 10 Q. Okay. Well, did you ever -- did you ever
11 A. That's a number that belongs to 11 use faxing to send letters at CreditSmarts, for
12 CreditSmarts. 12 example?
13 Q. Okay. Is that the main fax number for 13 A. No.
14 CreditSmarts? 14 Q. In other words, individual communications
15 A. Yes. 15 always went through e-mails as far as you know?
16 Q. Okay. Did you ever get any requests for 16 A. Contracts would come in via fax.
17 removal of that fax number? 17 Q. And did you ever fax -- have to fax a
18 A. |--1assume so. 18 contract back to a lender or an auto dealer?
19 Q. Do you know whether you did? 19 A. Of course.
20 MR. GARCIA: Objection. 20 Q. And would you sometimes use faxing for
21 A. Yes. 21 that purpose?
22 Q. (BY MR. PIPER) Do you know who -- who 22 A. Yes.
23 handled those? 23 Q. And did you use WestFax for those faxes
24 A. The number is automatic, the 24 that were just going to one or two recipients?
25 (800)915-2571. 25 A. No.
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1 Q. Well, I'm talking about the one that's the 1 Q. So, what would be the cutoff where you

2 fax number for CreditSmarts which | understood you 2 would go to WestFax for the fax?

3 said was the main fax number for CreditSmarts? 3 A. It would be for a program guide update,

4 A. Yes. 4 and most of those are micro.

5 Q. Okay. So, if somebody faxed a request for 5 Q. Okay. Meaning -- what's micro?

6 removal or faxed this document back to the 6 A. Micro would be a specific region.

7 CreditSmarts fax machine or fax number -- first of 7 Q. Okay. So, what would be the size of a

8 all, was there a fax machine; or was it just by 8 micro fax through WestFax?

9 e-mail? 9 A. 1 wouldn't know. It would be speculation.
10 A. It's an e-fax. 10 Q. Okay. Because the person that handled
11 Q. E-fax. Okay. So, if somebody faxed this 11 that would have been the office manager?

12 document back to the CreditSmarts e-fax number, what 12 A. Yes.

13 happened? Would that automatically delete the 13 Q. Okay.

14 number from your database? 14 MR. PIPER: Why don't you mark this as the
15 A. No. The office number -- the office 15 next exhibit?

16 manager would then call the 800 number for WestFax 16 (Deposition Exhibit 20 was marked.)
17 and enter the code. 17 Q. (BY MR. PIPER) Do you recognize
18 Q. Okay. And is this opt-out number pretty 18 Exhibit 20?

19 much, to your knowledge, something that was included 19 A. ldo.

20 whenever faxes were sent through WestFax by 20 Q. What is Exhibit 20?

21 CreditSmarts? 21 A. WestFax Customer Agreement.

22 A. Yes. 22 Q. And is that your signature on the
23 Q. Did CreditSmarts ever use WestFax for 23 agreement?

24 anything other than large fax broadcast? That is, 24 A. ltis.

25 did you use it for all your faxing purposes? 25 Q. Is this the only agreement to your
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1 knowledge that WestFax and CreditSmarts have had? 1 Q. And is that still the current business
2 A. To my knowledge. 2 address of CreditSmarts?
3 Q. Did you ever send a fax through WestFax 3 A. Physical address. No mail.
4 personally? 4 Q. And what is the space that you have at
5 A. ldon'trecall 5 5029 Lamart? Has that changed during the time?
6 Q. Okay. Do you recall ever uploading an 6 A. No.
7 image and an Excel spreadsheet with fax numbers so 7 Q. So, what is the space that you've had at
8 that WestFax could send it? 8 5029 Lamart?
9 A. ldon'trecall 9 A. Suite E as in Edward.
10 Q. Okay. Have you ever watched somebody else 10 Q. But, | mean, what physically does that
11 do that at CreditSmarts? 11 space consist of? What does Suite E consist of?
12 A. Yes. 12 Like how many square feet is Suite E?
13 Q. Okay. Who did you watch do that? 13 A. 1,000 square feet.
14 A. My brother. 14 Q. And how many offices are in there?
15 Q. Okay. Was he sort of showing you here's 15 A. Three.
16 how easy it is to send these out, or what was the 16 Q. Three offices. And how many -- what's the
17 circumstances? 17 maximum number of computers you've had working at
18 A. Exactly. 18 the 5029 Lamart address?
19 Q. Like look what | can do to send these out 19 A. Eight, nine.
20 to our customers? 20 Q. Eight to nine. Okay.
21 A. Yes. 21 Where was -- did Alex Gomez ever work
22 Q. Okay. Let's step back and talk a bit 22 in your home?
23 about the chronology of CreditSmarts. 23 A. No.
24 When did you first set up business? 24 Q. Did he have the same desk location
25 A. June -- or January of 2005. 25 throughout the time he was working at CreditSmarts?
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1 Q. Okay. And at what point did you actually 1 A. No.
2 have -- at some point in June -- January, 2005 where 2 Q. Okay. Where was his desk located in
3 did CreditSmarts do business? 3 December, 20127
4 A. Out of my home. 4 A. In a private office.
5 Q. And what was your home address at that 5 Q. Was he the only one that used that office?
6 time? 6 A. Yes.
7 A. 19247 Hitching Post Place, Riverside 7 Q. And how many computers did he have for his
8 California. 8 office?
9 Q. Which is the same address you live at now; 9 A. One.
10 is that correct? 10 Q. Okay. Do you know where that computer is
11 A. Correct. 11 now?
12 Q. And how many people were working with you 12 A. InJune of 20127 | don't know which
13 in your home when CreditSmarts got started? 13 computer it would be.
14 A. Two. 14 Q. Well, I'm talking about in December, 2012
15 Q. You and your brother? 15 the computer that was in Alex Gomez' office, do you
16 A. Myself and Eric Lindquist, developer -- 16 know if that's still the same computer he had when
17 contract developer. 17 he left the company last fall?
18 Q. Okay. And at what point did you move some 18 A. lassume so.
19 or all of the operations of CreditSmarts to a 19 Q. Do you know what happened to that computer
20 location other than your home? 20 once he left the company?
21 A. June of 2005. 21 A. | have a computer of his on my desk. It's
22 Q. What was the address that you had some 22 unusable.
23 operations at outside your home in June, 2005? 23 Q. Why is it unusable?
24 A. 5029 Lamart Drive, Suite E as in Edward, 24 A. It won't boot.
25 Riverside, California 92507. 25 Q. Is that something that he did to sabotage
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1 the computer to your belief? 1 Q. Okay. Do you access them through Internet
2 A. No. | believe he was complaining of hard 2 or through -- how do you deal with them?
3 drive failure for months previous. 3 A. Pardon me?
4 Q. Okay. Okay. | appreciate your testimony 4 Q. How do you deal with them? Do you deal
5 about that, and I'm going to ask that that computer 5 with them online, or do you deal with them by mail?
6 not be destroyed in the event that it may have 6 A. On their Web site.
7 discoverable information on it. 7 Q. So, other than the stored drive with the
8 And to your knowledge, Mr. Ryan, does 8 Data Depot solicitation information, do you have any
9 it still have the same failed hard drive in the 9 other shared or common drives for a number of people
10 computer? 10 at CreditSmarts to use?
11 A. To my knowledge. 11 A. Yes.
12 Q. In other words, you haven't said, This is 12 Q. Okay. What other shared drives do you
13 a screwed up hard drive. Let's get rid of it? 13 have?
14 You've kept it in the computer? 14 A. Zoho.com. It's not a shared drive.
15 A. To my knowledge. 15 Q. So, you have some cloud services
16 Q. Did you have a practice at CreditSmarts in 16 essentially for -- would Zoho.com be a cloud
17 December, 2012 about -- well, first of all, did you 17 service?
18 have a computer network for the people in the office 18 A. It'sa CRM.
19 at CreditSmarts? Were the people on a network of 19 Q. What does CRM mean?
20 some sort so that there were shared drives that 20 A. Customer Relational Management tool.
21 everybody could save information to? 21 Q. And is that a database that you maintain
22 A. No. 22 for CreditSmarts, but you use an Internet company to
23 Q. So, if there was a file -- for example, if 23 maintain that information for you on their servers;
24 Alex Gomez wanted to download or upload a file from 24 is that correct?
25 his computer, there was no shared drive that 25 A. Correct.
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1 everybody at the office would have access to? 1 Q. And is that where you keep your customer
2 A. There was a storage drive. 2 database?
3 Q. Okay. 3 A. No.
4 A. But they don't have access to it. 4 Q. Where do you keep your customer database
5 Q. Who has access to the storage drive? 5 of existing customers?
6 A. It's strictly used for a database. 6 A. On servers.
7 Q. Okay. Is that the customer database that 7 Q. And are those servers accessible through
8 contains the names of the dealers and so forth? 8 some sort of network to employees throughout
9 A. No. 9 CreditSmarts?
10 Q. Isit a database that reflects the 10 A. No.
11 applications of loans and that sort of thing? 11 Q. Who has access to that server?
12 A. No. 12 A. Those servers are accessible through the
13 Q. So, what's the database that's on the 13 data center that they're hosted.
14 stored drive? 14 Q. What is the data center that they're
15 A. Thatis a solicitation database. 15 hosted?
16 Q. What do you mean by "a solicitation 16 A. Codero.
17 database"? 17 Q. How do you spell that?
18 A. Telemarketing. 18 A. C-o-d-e-r-o.
19 Q. And where did you get the information to 19 Q. Okay. So, that's -- is that another
20 use to create the telemarketing database? 20 off -- another online storage service that --
21 A. Data Depot. 21 A. It's a data center. It's a call location
22 Q. So, that's -- is that a vendor that 22 data center, a lockdown facility.
23 provides contact information for businesses in the 23 Q. So, it's a physical facility that
24 United States? 24 maintains servers where you keep your customer
25 A. Correct. 25 database; is that correct?
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1 A. Correct. 1 A. He could have saved it anywhere. He would

2 Q. And which employees of CreditSmarts -- and 2 have been fired.

3 | don't need names. | just need to know like who -- 3 Q. Why?

4 who on the CreditSmarts staff would have access to 4 A. It's sensitive information.

5 the database through Codero? 5 Q. Okay. So, once that was uploaded to

6 A. No one. 6 WestFax -- first of all, did he have to create a

7 Q. Okay. Well, for example, if you want to 7 file to upload it to WestFax?

8 send a fax to fax numbers, would those fax numbers 8 A. Yes.

9 that would be coming from your database of existing 9 Q. And where was he supposed to save that
10 customers, would those fax numbers get access 10 file between when he accessed Codero and when he
11 through the database at Codero? 11 uploaded it to WestFax?

12 A. No. 12 A. Atemporary directory, | would assume.

13 Q. Where would those fax numbers get accessed 13 Q. Would that have been on his computer?

14 from? 14 A. Yes.

15 A. Through CreditSmarts.com which is hosted 15 Q. And then he was to delete that afterwards?

16 at Codero. 16 A. Correct.

17 Q. Okay. So, the common computer platform 17 Q. Okay.

18 that your employees can work through to access 18 A. To clarify, no office desk in our office

19 shared information would be the CreditSmarts.com 19 had -- in CreditSmarts' office has drawers.

20 interface which they can access with employee 20 Q. Physical drawers?

21 passwords or things like that; is that correct? 21 A. Physical drawers.

22 A. Correct. 22 Q. In other words, your entire business is

23 Q. And then through that they can reach out 23 paperless essentially?

24 to the Codero servers that are at a lockdown 24 A. Correct.

25 facility somewhere else? 25 MR. PIPER: Can we mark that as the next
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1 A. Correct. 1 exhibit?

2 Q. Do you know where that facility is? 2 (Deposition Exhibit 21 was marked.)

3 A. Arizona and Chicago. 3 Q. (BY MR. PIPER) Do you recognize

4 Q. Does -- do any of those Internet-based 4 Exhibit 217

5 storage companies also provide any kind of storage 5 A. Yes.

6 for your employees to download specific files to 6 Q. What is Exhibit 21?

7 such as if somebody wanted to save an image -- 7 A. A document that | saw with respect to the

8 A. No. 8 other TCPA lawsuit you filed.

9 Q. --orafax? 9 Q. Okay. So, was the first time you saw this
10 So, if Alex Gomez, for example, had 10 document when the other TCPA lawsuit was filed?
11 wanted to save a copy of Exhibit 1 when he sent the 11 A. Correct.

12 fax out, would the normal place in the business of 12 Q. Do you typically receive the faxes that

13 CreditSmarts for him to have saved that been his 13 are sent out by CreditSmarts when they're sent?

14 personal computer -- 14 A. No.

15 A. Correct. 15 Q. Okay. So, if | pulled out some other

16 Q. --in his office? 16 program updates that had been faxed by CreditSmarts
17 The computer in his office? 17 that have not been subjects of lawsuits, it's likely

18 A. Correct. 18 you would not have seen some of them before?

19 Q. And would that also be true if he had 19 A. It's likely.

20 wanted to save the database file that contained the 20 Q. Okay. Did you make an investigation when
21 fax numbers to which the fax was being sent? 21 you found out you were being sued about this fax to
22 A. He would have been released immediately if 22 determine the circumstances in which it was faxed by
23 he had done that. 23 CreditSmarts?

24 Q. Okay. So, was there any place that he 24 A. Yes.

25 could have saved that file? 25 Q. Okay. And you settled the lawsuit with
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1 City Select that related to this fax; is that 1 Q. Did you give him any instructions about
2 correct? 2 what he should do in the future with regard to fax
3 A. Correct. 3 advertising? Well, I'm sorry.
4 Q. But I'm asking you about it not because 4 A. Yes.
5 that dispute is still active but just as it pertains 5 Q. By the time you saw this, you had already
6 to some of your generalizations about the way you 6 been sued?
7 sent faxes. 7 A. (Nods head.)
8 So, what is the purpose of this fax 8 Q. Right. Okay. Well, given both that
9 that was sent by CreditSmarts? 9 Exhibit 1 and Exhibit 21 are unusual faxes for
10 MR. GARCIA: Objection. 10 CreditSmarts, do you know how many other unusual
11 A. | wouldn't know. 11 faxes were sent that did not fit the norm of --
12 Q. (BY MR. PIPER) Is it obvious to you why 12 A. ldonot.
13 this was sent by CreditSmarts? 13 Q. -- program guideline updates?
14 A. | wouldn't know. 14 MR. GARCIA: Objection.
15 Q. Does this -- do you know what this number 15 A. ldonot.
16 is (888)345-0918? 16 Q. (BY MR. PIPER) And you don't know that
17 A. Yes. 17 these are the only two that were sent?
18 Q. What number is that? 18 A. 1do not.
19 A. It's CreditSmarts' general phone number. 19 Q. Did you ever talk to Alex about that?
20 Q. Okay. Do you know who sent this fax? 20 A. No.
21 A. Alex. 21 Q. Do you have reason to think there are
22 Q. Okay. And did you ask him why he sent it? 22 other faxes that are outside the norms of the
23 A. No. 23 program guideline updates?
24 Q. Okay. Did you talk to him about -- in 24 A. No. That would be speculation.
25 your view, does this fax -- once you saw this fax, 25 Q. Okay. The communication you had with Alex
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1 did you talk to Alex about whether you thought this 1 Gomez in June, 2012 about communications with
2 fax was an effective promotion for CreditSmarts' 2 Up2Drive or marketing for Up2Drive, did you ever put
3 business? 3 that in writing for him?
4 A. No. 4 A. No.
5 Q. You didn't tell him, This isn't going to 5 Q. The database of customer information that
6 help us grow our business? 6 is accessible to CreditSmarts' employees through
7 A. No. 7 CreditSmarts.com, is that accessible to anyone
8 Q. Okay. Does this fax contain rates and 8 outside of CreditSmarts?
9 guidelines of CreditSmarts? 9 A. No.
10 A. No. 10 Q. And that, just to make sure | understood
11 Q. Does this fax mention any other companies? 11 your testimony, is maintained on the servers at
12 A. No. 12 Codero?
13 Q. So, to your knowledge, this fax is not 13 A. Correct.
14 typical of the program updates? 14 Q. And what is the current size of that
15 A. No. It should have CreditSmarts on it. 15 database?
16 "New and Improved" is accurate. We did -- 16 A. There are 31,000 registered auto
17 CreditSmarts did a major upgrade in 2012 to the 17 dealerships with 18,000-plus remaining.
18 compliance package. 18 Q. What do you mean by "18,000-plus
19 Q. Okay. Did -- did you tell Alex that it 19 remaining"?
20 was a problem that the CreditSmarts' name wasn't on 20 A. Roughly 12- to 13,000 have gone out of
21 the fax? 21 business and have been removed.
22 A. Yes. 22 Q. Okay. So, are they in the database?
23 Q. Other than that, did you tell him any 23 A. No.
24 other issues you had with the fax? 24 Q. And when you say they've been removed, do
25 A. No. 25 you mean that there's been a coding to make them
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1 inactive; or do you mean that the information was 1 A. Yes.
2 erased from the database file? 2 Q. Did he know that CreditSmarts was sued
3 A. Deleted. 3 because of the ad?
4 Q. And do you know -- do you specifically 4 A. Yes.
5 know how Codero deals with those deletions? 5 MR. GARCIA: Objection.
6 A. Codero doesn't. The CreditSmarts.com Web 6 Q. (BY MR. PIPER) Was that a -- did you have
7 site has a delete option. 7 a conversation with him about that?
8 Q. But the physical electronic data that 8 A. Yes.
9 maintains the database, do you know how that data is 9 Q. When was that conversation?
10 altered when -- 10 A. In August of 2012.
11 A. Yes. It's altered realtime. 11 Q. Was that the same conversation where
12 Q. And how is it altered, though? That's 12 you -- did you just have one conversation with him
13 what I'm -- in other words, deleting a file -- 13 about all that, or did you have a series of
14 A. The database is organic. If the file is 14 conversations?
15 deleted, it's deleted. If a new file is added, it's 15 A. |don'trecall
16 added. 16 Q. Okay. Are you aware of any internal
17 Q. Are you familiar, for example, that when 17 policy that BMW maintained about electronic
18 you delete a Microsoft Word document on your 18 communications and phone usage?
19 computer all it deletes is a code or two -- 19 A. lam not.
20 A. Correct. 20 Q. Did they ever give you a copy of a policy
21 Q. -- and the data could remain there? 21 concerning electronic communication and phone usage?
22 Do you know if there's anything done 22 A. ldon'trecall.
23 to wipe the data at Codero when you delete a file, 23 Q. Why don't we -- | only have one copy; but
24 or is it possible that they just delete a few codes 24 just since you said you don't recall, let's mark it.
25 that would make the information no longer 25 MR. PIPER: It's, for the record, BMW
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1 accessible? 1 WEFS -- BMWFS 107 through 110 if you guys want to
2 A. Idon't know how their data center works. 2 look at it.
3 Q. And, to your knowledge, is there a backup 3 MR. HAYES: What is this, Jon?
4 of that database anywhere other than at Codero? 4 MR. PIPER: It's what it appears to be, |
5 A. No. 5 guess. It was produced Friday by BMW.
6 Q. Do you know if they maintain a backup of 6 MR. HAYES: Okay.
7 it? 7 MR. PIPER: If you could just mark that.
8 A. No. 8 (Deposition Exhibit 22 was marked.)
9 Q. Okay. Did you talk to Alex Gomez 9 Q. (BY MR. PIPER) Do you know if you've ever
10 specifically about whether he got the Up2Drive logo 10 seen Exhibit 22 before?
11 for Exhibit 1 off the Internet or off of 11 A. ldon'trecall
12 CreditSmarts' internal files? 12 Q. Okay. Meaning that you may have seen it
13 A. 1did not. 13 or you may not? It just doesn't --
14 Q. Okay. In one of your interrogatory 14 A. | wouldn't think so, no.
15 responses you say a former employee cut and pasted 15 Q. To the best of your recollection --
16 the BMW name, picture, and logos on Exhibit A from 16 A. No.
17 the Internet. It's possible that he cut and pasted 17 Q. --you did not receive it?
18 some of that from CreditSmarts' files? 18 Okay. And you didn't receive any
19 A. It's possible. 19 earlier or later version of that policy?
20 MR. GARCIA: Objection. 20 A. No.
21 Q. (BY MR. PIPER) And, again, you're 21 Q. Okay.
22 referring as a former employee to Alex Gomez? 22 MR. PIPER: How about -- this would be a
23 A. Correct. 23 good time to take another five minutes if that's
24 Q. And he was a current employee at the time 24 good for you?
25 that he created the ad? 25 MR. HAYES: Okay.
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1 (Recess taken from 1:08 p.m. to 1:12 p.m.) 1 Q. Real estate appraiser. And what kind of
2 Q. (BY MR. PIPER) Mr. Ryan, | think | may 2 consulting were you doing?
3 have left a loose end. Earlier | asked you back in 3 A. Automation, risk-based pricing.
4 August of 2013 when you talked to Mr. Gomez if you 4 Q. Did you say risk based?
5 asked him if he had discussed sending the fax with 5 A. Pricing.
6 CreditSmarts and you told me that you had instructed 6 Q. Pricing. Okay. What is risk-based
7 him back in 2012 not to talk to Up2Drive? 7 pricing?
8 A. Yes. 8 A. Underwriting rules.
9 MR. HAYES: You meant Up2Drive? 9 Q. And what were you doing before you became
10 MR. PIPER: Yeah. 10 a consultant?
11 Q. (BY MR. PIPER) Back in August, 2013 when 11 A. 1 worked for Washington Mutual.
12 you talked to Mr. Gomez, did you ask him if he had 12 Q. And how long did you work at Washington
13 talked to anybody at Up2Drive before sending the 13 Mutual?
14 fax? 14 A. Just under 10 years.
15 A. No. 15 Q. So, would your Washington Mutual job go
16 Q. Did you talk to him about -- did he talk 16 back to before you got your degree?
17 to you about whether he had talked to anybody at 17 A. Yes.
18 Up2Drive? 18 Q. Okay. What were you doing before
19 A. No. 19 Washington Mutual?
20 Q. Okay. Did you mention to him in that 20 A. 1 worked for what became a subsidiary of
21 conversation that he wasn't supposed to talk to 21 Washington Mutual which was Long Beach Bank, Long
22 Up2Drive in August, 2013? 22 Beach Mortgage.
23 A. No. 23 Q. And when did you start in the financial
24 Q. Okay. I'm going to go through your 24 services industry?
25 background and, first of all, | hope you don't feel 25 A. lwas 18 years old.
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1 it invasive but how old are you? 1 Q. And what -- where did you start then?
2 A. 45 years old. 2 A. | started real estate appraising when |
3 MR. HAYES: Going on 50. 3 was 18.
4 Q. (BY MR. PIPER) When -- what was the 4 Q. And is it fair to say that you -- your job
5 highest educational degree you reached? 5 fell victim to the mortgage crisis --
6 A. | have a four-year degree. 6 A. No.
7 Q. And where did you get that? 7 Q. --in 2000?
8 A. A bachelor's of science from University of 8 Okay. Why did you leave Washington
9 Redlands. 9 Mutual then?
10 Q. When did you get that? 10 A. | was arisk manager, and they offered me
11 A. | started in '96, graduated in 2000. I'm 11 a position in Dallas to relocate for a different
12 sorry. I'm wrong. | started when | got married 12 position. | refused, and they weren't taking my
13 which was '93, and | graduated in '97. 13 advice or the advice of those of us in risk
14 Q. Okay. What was your degree in? 14 management with respect to policy.
15 A. Management. 15 Q. Okay. And did that specifically have to
16 Q. Okay. Before CreditSmarts got started in 16 do with excessive risk in mortgage lending?
17 2005 -- first of all, is 2005 right? 17 A. Yes.
18 A. Correct. 18 Q. Okay. So, you both didn't want the job
19 Q. And what were you doing before that? 19 they were offering you and weren't happy with the
20 A. What period of time? 20 business that they were doing. Is that a fair
21 Q. Well, what was your last job before 21 statement?
22 CreditSmarts? 22 A. Correct.
23 A. Consultant. 23 MR. GARCIA: Objection.
24 Q. Okay. And what -- 24 Q. (BY MR. PIPER) And when did you get the
25 A. And a real estate appraiser. 25 idea for CreditSmarts?
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1 A. In 2004, late 2004. 1 MR. GARCIA: Objection.
2 Q. Now, when did Mr. Gomez come on line at 2 Q. (BY MR. PIPER) Do you have any idea what
3 CreditSmarts? 3 the typical success rate was for WestFax when they
4 A. | hired Alex Gomez in 2006, June of 2006, 4 sent faxes?
5 from Manpower temp agency. 5 A. 1do not.
6 Q. And what was he doing -- did you know him 6 Q. Do you have any knowledge about what the
7 before he started working there? 7 size of a typical WestFax broadcast was for
8 A. No. 8 CreditSmarts?
9 Q. What was he doing when he started at 9 A. Idon't know.
10 CreditSmarts? 10 Q. Do you know at any point in time, if
11 A. Customer service manager. 11 WestFax faxed your entire database, how many faxes
12 Q. And what were his responsibilities there? 12 they would attempt based on the number of fax
13 A. Handling customer service calls. 13 numbers in your database?
14 Q. Did he hold any jobs between customer 14 A. 1do not know.
15 service manager and office manager? 15 Q. Okay. To your knowledge, did you ever
16 A. No. 16 do -- if a fax was posted with WestFax for sending,
17 Q. When did he become office manager? 17 did everybody to whom it was sent get the same fax?
18 A. After my brother passed away. 18 A. Pardon?
19 Q. And when was that? 19 Q. Thatis, when you used WestFax to send a
20 A. In2011. 20 fax, did you just post one image to be the fax for
21 Q. Sorry about that. 21 everybody to get?
22 How many employees are there 22 MR. HAYES: Objection. He's testified
23 currently at CreditSmarts? 23 that he didn't use WestFax, that Alex did.
24 A. Seven; including myself, eight; and my 24 Q. (BY MR. PIPER) Right. But when you saw
25 wife, nine. 25 your brother use WestFax, for example, did you see
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1 Q. Okay. What's your wife's position? 1 that he posted an image to be faxed as part of that
2 A. She collects the mail and does some of the 2 process?
3 books. She's on the board. 3 A. Yes.
4 Q. How big is the board? 4 Q. And was it one image that was going to be
5 A. Myself and she. 5 faxed to everybody on the Excel spreadsheet?
6 Q. Is the current CreditSmarts customer 6 A. 1don't know.
7 database about 18,000 people? 7 Q. Do you know what kind of data format you
8 A. Yes. 8 used for the fax numbers? Was it Excel, or do you
9 Q. Do you know how many of those entries have 9 know?
10 fax numbers associated with them? 10 A. 1don't know.
11 A. |do not know. 11 Q. Do you know when you download customer
12 Q. Okay. Have you ever -- do you have any 12 information through the Codero database what file
13 knowledge about statistics of your work with WestFax 13 format that typically comes out in?
14 such as how many faxes are sent or what their 14 A. CSVfile.
15 success rate? Do you ever review those? Do you 15 Q. And whatis a CSV file?
16 review the account statements typically when they 16 A. Comma separated values.
17 come through? 17 Q. And do you know whether, when using
18 A. No. 18 WestFax to send a fax, you could simply repost that
19 Q. That's all something that the office 19 same CSV file?
20 manager would oversee? 20 A. ldon't know.
21 A. | doubt that he had the skill set to do 21 Q. Okay. Do you have any records in your
22 that. 22 customer files of whether any of your customers had
23 Q. Is that something that your brother looked 23 a previous business relationship with BMW?
24 at when he was there? 24 A. No.
25 A. Assuming. 25 MR. PIPER: Let's mark this.
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1 (Deposition Exhibit 23 was marked.) 1 company such as an affiliate, a lender possibly,
2 Q. (BY MR. PIPER) Do you recognize this 2 then CreditSmarts would know that when they're
3 document, sir? 3 speaking to that auto dealership, that they are to
4 A. Yes. 4 reference the lender specific.
5 Q. What is this document? 5 Q. And why would they reference the lender?
6 A. It's a snapshot of a CSV file. 6 A. Because the lender added the request for
7 Q. And is this a CSV file that came out of 7 the dealership to be added to the database system.
8 the customer database that's maintained at Codero? 8 Q. Well, | guess my question is you mentioned
9 A. Yes. 9 for compliance purposes. Is it a compliance rule
10 Q. And is this the same format that all the 10 that whenever you talk to a customer that's been
11 CSV files for a particular customer would take for 11 referred by a lender, you have to reference the
12 the Codero database? 12 lender?
13 A. Correct. 13 A. No.
14 Q. Okay. Let's just go through the fields 14 Q. What's the compliance issue that you
15 starting from the first page on the left. 15 just -- that you want a record that there was a
16 First of all, do you know what the 16 reference?
17 fields for the database mean? 17 A. Yes. And when the customer service
18 A. Yes. 18 managers are talking to the auto dealership, they
19 Q. Okay. So, what does the affiliate field 19 need to know if any affiliate lender brought that
20 mean? 20 original relationship.
21 A. It would be where the dealership was 21 Q. And a few minutes ago when you talked
22 derived from. 22 about the solicitation database, to be clear, that
23 Q. Meaning how you got the dealer's 23 was the Zoho.com database that you talked about
24 information in the first place? 24 earlier?
25 A. Correct. 25 A. Uh-huh.
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1 Q. For purposes of solicitation essentially? 1 Q. Okay. Then the next field is "Dealer ID."
2 A. If it came from a third party -- not for 2 What does the dealer ID refer to?
3 purposes of solicitation but for purposes of doing 3 A. The number assigned to the auto dealership
4 auto loans and compliance. 4 when they were entered into CreditSmarts'
5 Q. Okay. Well, when | said "for purposes of 5 participation program.
6 solicitation,” | mean -- would most of the entries 6 Q. And is that a number that's generated by
7 in here have started as a solicitation by -- 7 CreditSmarts?
8 A. No. 8 A. Yes.
9 Q. -- CreditSmarts? 9 Q. Okay. And is that automatically generated
10 A. No. 10 when they're entered into the database?
11 Q. Okay. If it started as a solicitation by 11 A. Yes.
12 CreditSmarts, would that be reflected in the 12 Q. And, again, that would be when they're
13 affiliate field? 13 entered into the Codero database, not the Zoho
14 A. No. 14 database?
15 Q. Okay. So, what sorts of things would be 15 A. Correct.
16 reflected in the affiliate field? 16 Q. What do you call the Codero database?
17 A. If the customer record -- and this is a 17 A. The CreditSmarts database.
18 customer record, not a solicitation record. There's 18 Q. And what do you call the Zoho database?
19 two different things. 19 A. Solicitation database.
20 CreditSmarts has a solicitation 20 Q. Throughout the deposition I've probably
21 database where they call. If there's an auto 21 talked about the customer database. Have you always
22 dealership that requested to be on the participating 22 understood that | was referring to what you call the
23 list, they will then internally add them to this 23 CreditSmarts database?
24 live database of active registered auto dealerships. 24 A. Correct.
25 Now, if it came from a third-party 25 Q. Does the code -- for example, here
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1 29071 -- have any meaning other than being a 1 A. Ifthey're a corporation or not and their
2 randomly generated number? 2 corresponding corporate number.
3 A. It's a unique identifier. 3 Q. Okay. Then there's years in business
4 Q. Are those generated in sequential order 4 which | guess would mean how long has the dealership
5 for when somebody goes into the database? 5 been in business. DMV, what does that refer to?
6 A. Yes. 6 A. Their DMV license.
7 Q. Okay. So, the next field is dealer name 7 Q. And is that something that should be
8 which, you know, means what it says presumably. 8 filled in?
9 Then the next field is "Contact." What would go in 9 A. ltusually isn't.
10 the contact field? 10 Q. Itusually is not. Okay.
11 A. Primary contact. 11 Tax ID, that would be the TIN for the
12 Q. So, that would be the name of a human 12 business?
13 being? 13 A. (Nods head.)
14 A. Correct. 14 Q. Flooring, what does that mean?
15 Q. What does it mean that here there is no 15 A. Who their credit facility is with.
16 name for a human being? 16 Q. And what does that mean?
17 A. That's unusual. Should be filled out. 17 A. Every auto dealership usually has a credit
18 Q. By the way, where it says "Branch," what 18 facility that allows them to buy vehicles wholesale
19 would go under that? That's the third field. 19 on credit.
20 A. If the auto dealership had multiple 20 Q. Okay. Is that usually a line of credit --
21 locations. 21 A. Yes.
22 Q. And if a dealership had multiple locations 22 Q. --or aletter of credit or -- yeah, a
23 but there's nothing under Branch, what would that 23 line of credit.
24 signify? 24 A. It's aline of credit.
25 A. It would signify that the customer sales 25 Q. Okay.
154 156
1 rep did not identify multiple branches or didn't 1 A. Theoretically all these should be filled
2 assign them. 2 out. 90 percent of the time they're not.
3 Q. Okay. And then there's address, city, 3 Q. AverageSa, what does that mean on the next
4 state, ZIP which presumably would be the address for 4 page after the several flooring entries?
5 this particular customer. 5 A. Sale -- average sale.
6 Would those fields be populated 6 Q. Average sales. Okay. And login and
7 manually by the representative of CreditSmarts who 7 password, what do those mean? Would that be for
8 was talking to the customer, or would they auto fill 8 access to the CreditSmarts.com Web site?
9 if it was -- 9 A. No. That would be for access -- if
10 A. No. 10 they're using MicroBilt, which is a third-party
11 Q. Itwould always be manual? 11 decision engine -- credit engine that CreditSmarts
12 A. Manual. 12 uses, that would be their attributed user name and
13 Q. Other than the dealer ID, are there any of 13 pass code.
14 these fields that would auto fill? 14 Q. And would that be something that
15 A. No. 15 CreditSmarts would create for them, or would that be
16 Q. Okay. I'l move along a little bit. 16 something they would have before this initial --
17 So, then dealer type, is there a 17 A. They would never have it. That would be
18 multiple choice set of dealer types; or is that -- 18 encrypted.
19 A. Franchise or independent. 19 Q. When would those -- when would those login
20 Q. So, there's only two options that would 20 and passwords be created?
21 get filled under dealer type. 21 A. When their credit bureau access became
22 Then there's something on this 22 available.
23 printout that says either LL or lica. Do you know 23 Q. Okay. And when would that happen in the
24 what that refers to? I'm on the page that has 24 process?
25 dealer type. 25 A. If they were an active paying auto
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1 dealership. 1 | do know there was a period when --

2 Q. Then the next says MicroBilt. What does 2 well, after that initial call where you and | talked

3 that mean? 3 and | told you I'd be happier talking to a lawyer,

4 A. That's their MicroBilt credit bureau code. 4 later the three of us -- meaning me; your attorney,

5 Q. Then it says create date. What is the 5 Bill Hayes; and you -- had a conversation where |

6 create date? 6 was allowed to interview you off the record about

7 A. The date that the record was created in 7 some information, correct?

8 CreditSmarts, entered. 8 A. (Nods head.)

9 Q. Would that be the date of the first 9 Q. And it became -- do you recall during that
10 creation? 10 conversation that there was an issue as to whether
11 A. Yes. 11 some things that you had given the Gibbons firm
12 Q. Would that fill automatically, or would 12 hadn't been conveyed to me?

13 that be manually entered? 13 A. That's why they were released.

14 A. That's automatic. 14 Q. Right. So, now that you remember that,

15 Q. So, what this reflects is the first 15 I'm not sure that they gave -- this may be another

16 communication that anyone at CreditSmarts allegedly 16 thing that they didn't give me, but | may be wrong

17 had with City Select would have been on 17 about that.

18 November 4th, 2011; is that correct? 18 So, having said that the Gibbons firm

19 A. No. 19 was supposed to give me those invoices, do you

20 Q. Okay. So, what is the create date 20 recall -- do you recall the names of any of those

21 11/4/2011 mean? 21 vendors that you used for making the solicitation

22 A. That would be the date that a CreditSmarts 22 calls?

23 representative gained authorization for the auto 23 A. No.

24 dealership to become a partner of CreditSmarts. 24 MR. GARCIA: Objection.

25 Q. Okay. 25 MR. HAYES: As soon as | get the receipts,
158 160

1 A. They may have solicited them back in 2005. 1 we'll send you either the first copy or another

2 They should have. | paid a telemarketing firm to 2 copy.

3 speak with every dealership in the country. 3 A. IntelliSure is one of them.

4 Q. How many times did they make those calls 4 Q. (BY MR. PIPER) Okay. IntelliSure. 1

5 from 2005 to present? 5 mean, it's not the biggest deal in the world. I'm

6 A. They'll go through the entire dealer list 6 just trying to -- and were there -- did you -- |

7 every six months. They're supposed to call between 7 guess what I'm trying to get at is between the three

8 80 to 120 dealerships a day. 8 firms and the five people or so at CreditSmarts that

9 Q. Who is the outside vendor that you've used 9 were making solicitation calls, was it one at a time
10 for that? 10 or was it one outside firm plus the internal people
11 A. I've used three different outside vendors, 11 or how did you divide that up? | assume you
12 and internally we have -- CreditSmarts has five 12 wouldn't have more than one vendor making calls at
13 people presently doing that. 13 the same time, but maybe I'm wrong. Did you ever
14 Q. Who are the outside vendors? 14 have more than one vendor making cold calls at the
15 A. There's a company -- I've given you the 15 same time?

16 receipts. 16 A. No. Internally and the vendor, yes.

17 Q. Okay. Do you remember the names? 17 Q. Did you generally have both outside

18 A. ldon't. 18 vendors and internal people at the same time making
19 Q. Okay. And sitting here | don't know if | 19 calls?

20 did get those receipts or if | knew what they were. 20 A. | couldn't afford that, no.

21 Do you know if you produced them? 21 Q. So, typically if you were using the people

22 A. Gibbons did. 22 internally, you didn't have an outside vendor?

23 Q. Gibbons produced them. Okay. I'm not 23 A. No. We would use them concurrently.

24 sure that they produced them either, but they may 24 Q. You would use them both?

25 have. 25 A. Yes.
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1 Q. Okay. What was it you were saying you 1 vendor?
2 couldn't afford? 2 A. No. In this case there was no outside
3 A. If we ran that 365 days of the year, | 3 vendor.
4 could never afford that. 4 Q. Okay. So, if an outside vendor creates a
5 Q. So, from to time they're both doing it but 5 subscriber, do they have to then convey that
6 not all the time; is that correct? 6 information to CreditSmarts so that a CreditSmarts
7 A. Correct. 7 employee can manually underwrite it?
8 Q. Okay. So, the create date means that -- 8 A. Correct.
9 A. There was an interested party at City 9 Q. Now, do you know what status CreditSmarts
10 Select who gave verbal authorization to receive 10 had City Select as when the creation date took
11 information and to become a partner of CreditSmarts. 11 place?
12 Q. Okay. And by "partner of CreditSmarts" 12 A. |do not.
13 you don't mean -- 13 Q. Is that reflected in these records?
14 A. A subscriber. 14 A. No.
15 Q. A subscriber. Okay. And what is a 15 Q. Can you start out as an inactive
16 subscriber of CreditSmarts? 16 subscriber?
17 A. There are three different statuses. 17 A. Yes.
18 There's a paying subscriber who receives the credit 18 Q. What is an inactive subscriber?
19 bureau access; the compliance package of which 19 A. An auto dealership that has engaged a
20 includes fraud alerts, terrorist alerts, and the 20 CreditSmarts representative for information but is
21 application of storage and, of course, access to 21 not -- does not have the ability to process a credit
22 finance. There is the free no credit status which 22 application.
23 means they have access to the CreditSmarts system 23 Q. Okay. So -- so, if somebody said, Yeah,
24 absent the fraud alerts, absent the compliance 24 you can send me something just to be polite, they
25 package with minimal filtering which -- 25 would be entered -- how would you know whether to
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1 Q. What does "minimal filtering" mean? 1 enter them as inactive or free no credit?
2 A. They would not -- the applications would 2 MR. GARCIA: Objection.
3 not be filtered by credit. They would be filtered 3 A. They would -- in order to get into this
4 by other demographics. 4 database, they would have had to have done more than
5 Q. So, once somebody is -- has a created -- 5 just say, Yeah, send me something. They would have
6 A. There's a third status. 6 to have engaged in conversation and the process of
7 Q. Okay. Why don't you go ahead? 7 setting their store up as a participating, ideally
8 A. And that's inactive. 8 active, auto dealership. They would have been
9 Q. Okay. So, can you start submitting loan 9 spoken to about any number of partner programs such
10 applications without paying money to CreditSmarts? 10 as the area where we discuss credit facility,
11 A. Yes. 11 flooring. Those are all items that our customer
12 Q. And what's the name of that status? 12 service managers are to review.
13 A. Free no credit. 13 Some auto dealerships are going to be
14 Q. Free no credit. Okay. What does the no 14 buy here, pay here which means they finance
15 credit mean? 15 themselves. They may not need our -- the
16 A. There's no credit bureau required. 16 CreditSmarts finance program, but they might need
17 Q. Okay. Now, what is the next field which 17 the compliance package. They might need the Web
18 is update date? 18 site. They might need access or referrals to credit
19 A. Thatis when the record was last updated 19 facilities for their buy here, pay here; and they
20 by a customer service manager. 20 might need a collection software.
21 Q. Now, could the -- could the creation date 21 Q. Okay. The next field is create use. What
22 creation be -- does a CreditSmarts employee have to 22 does create use mean?
23 be involved to actually create the database entry? 23 A. Create user.
24 A. Yes. 24 Q. Create user. And what does the entry
25 Q. It couldn't be done just by the outside 25 under that where it says "csmarts_ir" mean?
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1 A. That's cut off. There's a user behind 1 records?

2 that. 2 A. No.

3 Q. So, what would this be? Creating a user 3 Q. They were paid strictly on a -- what, on a

4 identity for the system? 4 time basis?

5 A. Who created the user. That was Carlos 5 A. Yes.

6 Perez. 6 Q. And update user, what -- what would that

7 Q. And, so, what does it mean to say 7 field say if we ran it out?

8 that Carlos -- well, first of all, what you mean is 8 A. That's the user field for which employee

9 if the whole field was there for csmarts-ir (sic) 9 has updated the record last.

10 and you went on, somewhere there it would tell you 10 Q. And do you know who that was under this

11 that Carlos Perez created -- 11 client?

12 A. The record. 12 A. Yes. That was LaMonica Skeet (phonetic).

13 Q. --therecord? 13 Q. And is she still with the company?

14 And what does that mean? 14 A. Correct -- no, she's not. She left on

15 A. It means he created the record. 15 maternity leave.

16 Q. Okay. Would he be the person that created 16 Q. Do you know when she left?

17 the record on the create date? 17 A. 2012.

18 A. Correct. 18 Q. Okay. Did you ever have a chance to talk

19 Q. And would that field be auto filled or 19 to her about City Select Auto?

20 would that be manually? 20 A. We did.

21 A. It's auto filled. 21 Q. And what did she tell you?

22 Q. So, basically it was Carlos Perez' login 22 A. She didn't recall any specifics, but she

23 that was creating the records, that was 23 was the person on record. It was most likely her

24 automatically filled in? 24 that updated the record.

25 A. Yes. 25 Q. Okay. And is that all she knew about it
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1 Q. Does he still work at CreditSmarts? 1 based on what she told you?

2 A. No. 2 A. Yes.

3 Q. When did he leave? 3 Q. Okay. The next entry, I'm not sure | can

4 A. Idon'trecall 4 read it. It says, Row Version. Did | read that

5 Q. Did you ever have a chance to talk to 5 right?

6 Carlos Perez about City Select Autos? 6 A. Yes.

7 A. No. 7 Q. What is that field for?

8 Q. How were the CreditSmarts employees that 8 A. It's table relational. It's benign.

9 created these paid? 9 Q. I'mnot sure | know what that means, but
10 A. They're paid hourly and they're given 10 basically it's something about database formatting
11 bonuses by either how many minutes per day they talk 11 or something like that?

12 to auto dealerships, either inbound or outbound, for 12 A. Yes.

13 customer service and/or they're paid by bonus based 13 Q. That says, Activated True. What does
14 on the number of auto dealerships that they sign up 14 activated mean?

15 for the full active service. 15 A. They've had a record activated in the
16 Q. Okay. So, there was a financial incentive 16 CreditSmarts database.

17 for the CreditSmarts employees to create these 17 Q. And is that the same as create date?
18 records; is that correct? 18 A. Yes.

19 A. Only an active record. 19 Q. And would that auto fill automatically?
20 Q. Only an active record. Okay. 20 A. Correct.

21 Was there any financial incentive for 21 Q. And are there basically two variables
22 the employees to create inactive records? 22 there, true or false?

23 A. No. 23 A. Yes.

24 Q. How about for the outside vendors? Did 24 Q. Login prefix, what does that mean?
25 they get any financial incentive for creating active 25 A. That would generally be a unique
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1 identifier. There's a three-step login process: 1 Q. Okay. Now, is that unusual in your
2 The prefix, the user name, and the pass code. 2 experience?
3 Q. Okay. And what's -- would you have a 3 A. No.
4 login if you were an inactive member from the start? 4 Q. Okay. Then it says Banking A. What does
5 A. No. 5 that mean?
6 Q. Would you have a login if you were free no 6 A. That would be their bank account.
7 credit at the start? 7 Q. And AWE guide?
8 A. Yes. 8 A. That would be the AutoWebExperts which
9 Q. Okay. Would you have a login if you were 9 would be the unique identifier if CreditSmarts is
10 a paying customer? 10 hosting a Web site for them, for the dealership.
11 A. Yes. 11 Q. So, one of the services you provide is to
12 Q. Okay. 12 help dealerships set up Web sites?
13 A. However, if they become inactive, they 13 A. Yes. We try to professionalize the
14 would not. 14 industry vertical, and you can be an inactive auto
15 Q. Okay. So, at any given time the fact that 15 dealership and have a Web site.
16 it's blank simply means as of now they don't have a 16 Q. Okay. Form CO?
17 login? 17 A. 1don't have a clue.
18 A. Correct. 18 Q. Okay. Credit something?
19 Q. And that could have been an active member 19 A. Credit preference.
20 who became inactive? 20 Q. Okay. What does that mean?
21 A. Correct. 21 A. Whether they prefer Experion, Transunion,
22 Q. Affiliate ID, what does that mean? 22 or Equifax as a primary.
23 A. Going back to the -- Column 1, affiliate, 23 Q. Force MI?
24 that's a unique identifier. 24 A. Force MicroBilt. That's if they are
25 Q. So, would the name of the affiliate appear 25 absent a connection to the bureaus, CreditSmarts
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1 under affiliate if there was an affiliate -- 1 forces an override to the Micro credit system.
2 A. Yes. 2 Q. And false means what?
3 Q. --where is says N/A here? 3 A. They do not have a forced MicroBilt
4 A. Correct. 4 connection.
5 Q. Would that be a name or an identifier? 5 Q. Year est, is that the year established for
6 A. Itwould be a name. 6 the business?
7 Q. And here it would be reflected as a 7 A. Yes.
8 number? 8 Q. Dealer status inactive?
9 A. Correct. 9 A. Yes.
10 Q. Now, if -- do these fields allow multiple 10 Q. And that just means one of the three that
11 entries? Suppose there were several updates by 11 you described?
12 different people, could you -- 12 A. Right.
13 A. No. 13 Q. And does every entry in the database have
14 Q. --reflect that? 14 one of those three under dealer status?
15 So, it would be the last person to 15 A. Yes.
16 update it? 16 Q. Is that auto filled initially?
17 A. Correct. 17 A. No. It's one of the three.
18 Q. Then it's credit something? 18 Q. Okay. But if the person creating the
19 A. Transunion, Equifax, and Experion. 19 record forgets to fill in that column --
20 Q. So, these are the names of credit 20 A. It's a mandatory field.
21 agencies? 21 Q. So, they have to pick one. It doesn't
22 A. Correct. 22 default to inactive?
23 Q. And what does false mean under those? 23 A. Correct.
24 A. Meaning presently they don't have any 24 Q. Okay. Dealer stat, what does that mean?
25 direct connection to either of the three bureaus. 25 A. That's the last time the dealer status was
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1 changed from active, inactive, or free no credit. 1 Q. And do you have any information that City
2 Q. Okay. So, does that mean that before 2 Select did that?
3 February 15th, 2012 City Select had a different 3 A. No.
4 status? 4 Q. The next field is "ZimpleMo." What does
5 A. Yes. 5 that mean?
6 Q. Okay. And do you know what status they 6 A. Zimple money. That is an ACH billing
7 had before that? 7 system.
8 A. It would have been either -- there's no 8 Q. Okay. Form CO?
9 record of it -- either free no credit or active. 9 A. It's a benign data relation.
10 There's a fourth status. | forgot. 10 Q. It's another database thing.
11 It's the same thing as inactive. It's a 30-day 11 Rate plan -- by benign you mean it
12 trial. 12 also no substantive content? It's something about
13 Q. Okay. Isit possible that CreditSmarts 13 the structure of the database?
14 got the 30-day trial and then became inactive? 14 A. Correct. It's a table relationship.
15 A. That's the most popular form of dealer 15 Q. Rate plan?
16 interaction. 16 A. That would be if they're paying $99 per
17 Q. What does the 30-day trial mean? 17 month or once a year.
18 A. They get to use the system for free for 30 18 Q. Okay. And you don't have any information
19 days. 19 that City Select ever paid for any type of
20 Q. And the same as a paying member? 20 subscriber status?
21 A. Yes. 21 A. No.
22 Q. Now, do you have any records that 22 Q. Do you have information that they didn't
23 CreditSmarts did that? 23 pay for any subscriber status?
24 A. No. 24 A. 1do not.
25 Q. Would you have a record if CreditSmarts 25 Q. Would you have a record of that?
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1 had accessed the system? 1 A. lwouldn't. | wouldn't.
2 A. No. 2 Q. You don't have a record of what payments
3 Q. Would you have a record if CreditSmarts 3 your subscribers have made?
4 had submitted applications? 4 A. They come in aggregate through the
5 A. Yes. 5 emergent services account. If they had paid, |
6 Q. Do you have any -- 6 would assume that it would be in that plan setup.
7 A. CreditSmarts doesn't submit the 7 Q. Would the setup cost be for when they
8 applications. The dealership does. 8 initially set it up?
9 Q. I'msorry. I'm sorry. Would you have a 9 A. There's no setup charge.
10 record if City Select had submitted applications 10 Q. Would that field get populated when they
11 through CreditSmarts? 11 set up to start paying?
12 A. Yes. 12 A. No. Setup costs, this is for a Web site.
13 Q. And do you have a record that City Select 13 Q. Monthly cost would be --
14 submitted applications -- 14 A. $99 per month.
15 A. They have not. 15 Q. And rate plan, CD?
16 Q. -- through CreditSmarts? 16 A. Corresponds to the previous column under
17 So, you've reviewed your records and 17 rate plan. Unique identifier.
18 confirmed that City Select never submitted a loan 18 Q. Okay. So, there's nothing at all in this
19 application through CreditSmarts? 19 record that indicates that City Select used
20 A. Correct. Often a dealership will -- what 20 CreditSmarts' services in any way; is that correct?
21 we consider poaching. They will poach information 21 A. There -- | do not know.
22 from a customer service manager -- usually banking 22 Q. Okay. Butthere's nothing here that shows
23 related, credit lender related -- so that they can 23 that they used CreditSmarts' services?
24 obtain the information without paying, and then 24 A. They have arecord. So, the assumption is
25 they'll contact the lender directly. 25 that they have engaged at some point in time.
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1 Twice. 1 A. No.
2 Q. It's possible that all they did was agree 2 Q. And because you're a paperless company,
3 to receive some information from CreditSmarts? 3 there's no physical records that would reflect notes
4 A. It's possible. It's also possible they 4 of those conversations?
5 had the intent to gain information without using it. 5 A. No.
6 Q. Okay. And there's nothing in here that 6 MR. PIPER: Why don't we mark that as the
7 specifically indicates what sort of information 7 next exhibit?
8 CreditSmarts was expecting to receive -- I'm sorry. 8 (Deposition Exhibit 24 was marked.)
9 There's nothing in here that specifically identifies 9 Q. (BY MR. PIPER) Okay. Do you recognize
10 what kind of information City Select asked to 10 this exhibit?
11 receive -- 11 A. Yes.
12 A. No. 12 Q. And what's this?
13 Q. --isthat correct? 13 A. Thatis the AutoWebExperts Web site.
14 If your lawyer wasn't so tired, he'd 14 Q. Now, what's the difference between
15 be telling you to wait until | finish -- 15 AutoWebExperts and CreditSmarts?
16 A. Sorry. 16 A. AutoWebExperts is a Web site-hosting
17 Q. -- my questions, and I'm sorry | take so 17 software that | built because a lot of auto
18 long to ask them. 18 dealerships had substandard Web site presence; and
19 A. | apologize. I'm a little tired. 19 being an independent auto dealership, a lot of
20 Q. But there's nothing here that says that 20 people in the industry view them as being
21 City Select specifically said they wanted to receive 21 substandard.
22 a particular type of information? 22 Q. AutoWebExperts is not a separate company;
23 A. No. 23 is that correct?
24 Q. And there's nothing here that says exactly 24 A. No.
25 what they were told about what kind of information 25 Q. So, it's a name for a particular service
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1 they might receive? 1 that CreditSmarts provides?
2 A. No. 2 A. Correct.
3 Q. And although there's a call script that 3 Q. And does this Web site give an accurate
4 you produced, there's a lot of information on this 4 summary of the services that AutoWebExperts
5 field that goes beyond what's on the call script, 5 provides?
6 right? 6 A. Yes.
7 A. The call script is for first contact. 7 Q. And there's a separate Web site for
8 Q. Okay. So, the specifics of whatever 8 AutoWebExperts; is that correct?
9 discussion somebody had with City Select from 9 A. Yes. It's AutoWebExperts.com.
10 CreditSmarts, you know, would be based on an oral 10 Q. But that's accessible through CreditSmarts
11 phone call that's not fully reflected in this 11 as well, correct?
12 record,; is that correct? 12 A. Yes.
13 A. Correct. 13 MR. PIPER: Would you mark that as the
14 Q. Now, do we know whether there was any 14 next exhibit?
15 communications with City Select between the create 15 (Deposition Exhibit 25 was marked.)
16 date of November 4th, 2011 and the update date of 16 Q. (BY MR. PIPER) Okay. And do you recognize
17 February 15th, 20127 17 this document?
18 A. ldo not. 18 A. Yes.
19 Q. Okay. If somebody did talk in the 19 Q. And is this the CreditSmarts.com -- one of
20 meantime, it would have been overridden when the 20 the pages on their Web site?
21 conversation happened on February 15th? 21 A. Yes.
22 A. Correct. 22 Q. And do the answers to these frequently
23 Q. Okay. And you don't have any other 23 asked questions give a fair summary of the benefits
24 computer records to reflect what conversations 24 that CreditSmarts offers?
25 happened between CreditSmarts and City Select? 25 A. Yes.
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1 (Deposition Exhibit 26 was marked.) 1 everything that you access once you log in to this,
2 Q. (BY MR. PIPER) Okay. Do you recognize 2 is that maintained at Codero?
3 this document? 3 A. Yes.
4 A. Yes. 4 Q. And what aspects of -- what do you call
5 Q. What is this? 5 the world that you can access through this login?
6 A. Alogin page for CreditSmarts.com. 6 Is that something you call CreditSmarts.com?
7 Q. Is this the same login page -- it says 7 A. Yes.
8 "Realm: Dealer." So, presumably this is a login 8 Q. What aspects at CreditSmarts.com are there
9 page that a dealer that had access to the Web site 9 that the administrator can access that other people
10 could use; is that correct? 10 wouldn't be able to access?
11 A. Yes. 11 A. It depends on what level the administrator
12 Q. What are the other realm fields other than 12 is.
13 dealers? Who else can access the Web site through 13 Q. Well, at the highest level, what sort of
14 this login? 14 things do you maintain there that others wouldn't?
15 A. Administrator. 15 And | don't want details. I'm just trying to get a
16 Q. Anybody else? 16 general sense of what's out there.
17 A. Lender. 17 A. The welcome page. There's a splash page
18 Q. Okay. Anybody else? 18 once they login to here that is a daily welcome
19 A. Lender branch. 19 page, gives them information such as what's going on
20 Q. Anybody else? 20 in the world. There's a news reel. | post a daily
21 A. Lender affiliate. 21 quote of the day.
22 Q. Anybody else? 22 Q. And is that something that's for everybody
23 A. That should be it. 23 or just for administrators?
24 Q. Okay. So, a typical employee of 24 A. It's -- who can change that?
25 CreditSmarts, would they be able to login through 25 Q. No. I mean, who -- the welcome page is
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1 this? 1 something that anybody that can log in --
2 A. Yes. 2 A. Only for auto dealerships and lenders.
3 Q. And would they do that as an 3 Q. --would be able to view?
4 administrator? 4 A. Administrators don't see that page.
5 A. Yes. 5 Q. Other than the welcome page, what other
6 Q. Okay. And if you are a dealer, what level 6 aspects of CreditSmarts.com are there?
7 do you have to be able -- what level do you need to 7 A. There's a lender page which reviews and
8 be to be able to login through this login page? 8 identifies different lenders and their program
9 A. Free no credit, 30-day trial, or active. 9 requirements.
10 Q. Okay. Do you have any record of logins 10 Q. Okay. So, would that -- would that have
11 that are successfully made through this page? 11 sublinks? For example, the instructions about the
12 A. Yes. 12 Up2Drive check, would that be something that you
13 Q. Have you checked those records to see if 13 would access through the lender page?
14 City Select ever logged in to CreditSmarts.com? 14 A. Yes.
15 A. Those records are kept roughly 30 to 60 15 Q. Okay. Are all the lenders listed on one
16 days. 16 page on the lender page?
17 Q. Did you check at the time that -- did you 17 A. Yes.
18 ever check to see whether City Select had logged in? 18 Q. And is that something that any dealer
19 A. No. 19 would have access to?
20 Q. Because they had been inactive for more 20 A. No.
21 than 30 or 60 days -- 21 Q. Who would have access to the lender page?
22 A. Correct. 22 A. In this context this lender page is to
23 Q. --when you found out about the lawsuit? 23 update the dealer's version of the lender page. So,
24 So, let me start with an 24 we're logging in as the administrator who would then
25 administrator. What are the -- well, first of all, 25 update a reference item that would be available to
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1 the auto dealership. 1 Q. Would -- so, to get the information that
2 Q. Okay. So, other than the welcome page and 2 Up2Drive was part of the CreditSmarts network, you
3 the lender page for administrators to update, what 3 would not have to actually place an application.
4 other aspects of CreditSmarts.com -- 4 You could access that through the lender page; is
5 A. They have the same option to do so for an 5 that correct?
6 auto dealership which would be to identify the auto 6 A. Correct.
7 dealer, provide them a user name and pass code. 7 Q. How about the instructions about the
8 Q. So, who would have access to the auto 8 check? |s that something you can link to through
9 dealer page? 9 the lender page?
10 A. Any customer service manager. 10 A. Yes.
11 Q. Okay. And what other -- besides the 11 Q. Okay. | thought you testified earlier
12 welcome page, lender page, and auto page, what other 12 that you could only get that if you placed an
13 realms are there? Or I'm sorry. Realm is a 13 application; but if I understood that, that was a
14 specific term. What other aspects of 14 misunderstanding on my part or --
15 CreditSmarts.com are there? 15 A. Semantics. No one ever uses the lender
16 A. There's a search and report function that 16 page. They hit submit.
17 allows you to search up to 30 days. 17 Q. Now, what is the page for doing that
18 Q. And what kinds of things can you search 18 submission?
19 for? 19 A. Submit.
20 A. Loan numbers, auto dealerships. 20 Q. It's a submit page?
21 MR. GARCIA: I'll object to this entire 21 A. (Nods head.)
22 line of questioning. 22 Q. And that's the page you use if you want to
23 MR. PIPER: Because it's boring? 23 submit an application for a loan?
24 MR. GARCIA: It's irrelevant. 24 A. Correct.
25 MR. HAYES: Jon, you've drifted off for 25 Q. And that page is lender neutral. It's
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1 about 30, 45 minutes here it seems to me; but go 1 simply -- you're putting in contact and financial
2 right ahead. 2 and car data for a particular customer?
3 Q. (BY MR. PIPER) And what else? 3 A. Correct. It cycles through and identifies
4 A. There's a compliance contract package page 4 the lenders that are available to the auto
5 to identify the loan documents that are being 5 dealership.
6 utilized and sold. 6 Q. But it does that internally. It's not
7 Q. Okay. What -- is there a page where a 7 something that the dealer would see when they're
8 dealer could login and get the names of lenders that 8 placing the application?
9 are part of the CreditSmarts network? 9 A. No. It gives them the options. The
10 A. Yes. If adealership logs in. We're 10 cycling through is an algorithm, but the auto
11 talking about an administrator logging in at this 11 dealership has to select which lenders they want to
12 point in time. 12 post to.
13 Q. So, if a dealer logs in, they would have 13 Q. Okay. So, first of all, the submission of
14 access to a lender page of some sort? 14 the application while technically -- technically
15 A. Correct. 15 it's the buyer of the car that is applying for
16 Q. And what is on that lender page? 16 credit, right?
17 A. Instructions. 17 A. Correct.
18 Q. Okay. What else is on that page? 18 Q. But the actual electronic interface, you
19 A. Instructions, funding checklist, program 19 would expect the car dealer to be the one sitting at
20 guideline. 20 a computer inputting the information for the
21 Q. Isthat broken down by lender? 21 customer, right?
22 A. Yes. 22 A. Correct.
23 Q. And would Up2Drive be listed on the lender 23 Q. Would you have a problem if the car dealer
24 page? 24 was just turning the screen around and handing them
25 A. Yes. 25 the keyboard and saying --
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1 A. | would have a significant issue. It 1 CreditSmarts/Up2Drive relationship, did all this
2 would be a violation of their contract with 2 computer screen system -- was there a test module of
3 Experion. 3 this whole interface that BMW saw to know that there
4 Q. So, while some of this stuff may talk 4 was a lender page that made reference to them and so
5 about the buyer of the car applying for credit, it's 5 forth?
6 always going to be, as far as you're concerned, the 6 A. No.
7 car dealer that's -- 7 Q. Did they know that there was a lender page
8 A. Correct. 8 that made reference to them?
9 Q. --inputting the information? 9 A. Yes.
10 A. On this login page you'll see there's a 10 Q. How did they know that if it wasn't
11 2500-dollar fine per incident. 11 through a testing of the Internet site?
12 Q. Iteven says that on the login page that 12 A. It'simplied.
13 you can't turn this over to the customer. Okay. 13 Q. How is that implied? Because anybody that
14 So, is the first thing that the 14 looked at the CreditSmarts.com would see that it's
15 dealer does is input all the loan application -- 15 there?
16 A. Correct. 16 A. In order for an auto dealership to be able
17 Q. And that does not specify what lender, or 17 the identify which phone number to call to cash that
18 do they have to specify lenders before they push the 18 check, they would have to have a lender page.
19 submit button? 19 Q. Okay. So, somewhere there would have to
20 A. No. 20 be something saying if you want this loan, here's
21 Q. They can't specify a lender before they 21 how to go about finalizing --
22 push submit? 22 A. Otherwise, they get a grade approval; but
23 A. Correct. 23 who do they call?
24 Q. But once they push submit, do they then 24 Q. Yeah. No money gets -- changes hands.
25 get options from various lenders in response? 25 Okay.
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1 A. Yes. 1 How did you start to get involved
2 Q. And that's the cycling through. And if 2 with Up2Drive?
3 you met all the criteria for Up2Drive, Up2Drive 3 A. Salesperson.
4 would pop up as one of the options that's interested 4 Q. Who was the salesperson?
5 in financing this loan; is that right? 5 A. Chad Simmons.
6 A. Correct. 6 Q. And when did he start at CreditSmarts?
7 Q. Okay. Now, at that point is there a link 7 A. Let's see. Elan (phonetic) went out of
8 there that if the dealer wants to -- well, first of 8 business in November of 2007. So, it would have
9 all, does the Up2Drive logo show up when they get 9 been January of 2008; and then | let him go in 2009
10 that option? 10 and then hired him back in 2012.
11 A. No. 11 Q. Okay. So, did he first start
12 Q. Itjust says Up2Drive or BMW Financial or 12 communicating with Up2Drive in 2012?
13 something like that? 13 A. Yes.
14 A. It says Up2Drive. 14 Q. Okay. Did you have any written policies
15 Q. It says Up2Drive. Is there a link there? 15 about use of a script by the customer service
16 If the guy says, What's Up2Drive? | would like to 16 representatives?
17 know more about who this lender is, can they go to 17 A. CreditSmarts provided a call script.
18 the lender page straight from that submit page? 18 Q. Butdid you have any written policies
19 A. No. Butthat's a good idea. 19 about how people were supposed to use that?
20 Q. Now, did -- and what could they find out 20 A. Not that | know of.
21 about Up2Drive from that response to their 21 Q. And did | understand your testimony that
22 submission? 22 that script was just used for the first contact?
23 A. They could find out what credit grade tier 23 A. It should be.
24 they're in -- A, B, C, or D. 24 Q. Okay. It should just be used for the
25 Q. Okay. And during the start-up of 25 first contact?

PATTERSON REPORTING & VIDEO / VIDEOCONFERENCING
prvs@pattersonreporting.com 303-696-7680




Sean Ryan
March 17, 2014

193 195
1 A. (Nods head.) 1 Q. Okay. And you would have done that about
2 THE COURT REPORTER: Was that a yes? 2 the time that there was active interest expressed at
3 THE WITNESS: Yes. 3 BMW?
4 Q. (BY MR. PIPER) I'm just going to mark this 4 A. Yes.
5 and discuss it briefly hopefully. 5 Q. Okay. Now, there was a guy named or girl
6 (Deposition Exhibit 27 was marked.) 6 named Ruzzet Anafiev at CreditSmarts who had some
7 Q. (BY MR. PIPER) Do you recognize this 7 involvement in the discussions with Up2Drive; is
8 document? 8 that correct?
9 A. Yes. 9 A. Yes.
10 Q. And is this essentially a different 10 Q. Was that a man or a woman?
11 interface for accessing the same customer data that 11 A. It'saman.
12 we talked about with the earlier Exhibit No. 23? 12 Q. And what was Ruzzet's role in the
13 A. This is a merge of two documents. 13 negotiations?
14 Q. Okay. 14 A. He is a developer -- Web developer.
15 A. The top portion is the user screen from an 15 Q. Okay. So, would Ruzzet's primary
16 administrator's perspective, and the bottom is the 16 responsibility have been to deal with the
17 same snapshot we've reviewed on a previous document. 17 integration of Up2Drive into the CreditSmarts
18 Q. And how does the user screen work? 18 interface?
19 A. You can see there is a main screen. 19 A. Correct. Into testing.
20 There's licensing, flooring, security, credit. This 20 Q. How about Erik at CreditSmarts with a K,
21 is where the customer service manager would enter 21 E-r-i-k? Was there a CreditSmarts employee named
22 the appropriate information. 22 Erik with a K?
23 Q. Okay. So, this is a screen shot of the 23 A. Yes. He's a contract developer.
24 field by which a person could edit or input 24 Q. So, is he also Internet -- or, rather, Web
25 initially the information that then shows up in the 25 design-type involvement?
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1 database that was reflected in 23? 1 A. Yes. Erik would handle anything that is
2 A. Correct. 2 live, and Ruzzet would do anything that is up to
3 Q. Okay. Do you have to be sponsored by a 3 testing.
4 lender to be a free subscriber? 4 Q. Okay. What was the role of Alex -- Alex
5 A. No. 5 Gomez was involved in some of the start-up process
6 Q. Okay. Are most free subscribers sponsored 6 for Up2Drive, correct?
7 by a lender? 7 A. He might have been copied on some e-mails
8 A. Yes. 8 or put a test application in.
9 Q. Given that City Select was not sponsored 9 Q. What would his role have been at that
10 by a lender according to the affiliate field, would 10 point in the setup?
11 it be your understanding that most likely they at 11 A. ldon'trecall. It would have been
12 some point signed up for the 30-day free membership 12 limited.
13 and then went inactive after 30 days? 13 Q. Okay. Did he do anything that was
14 A. Most likely. It's subject to human error. 14 inappropriate in terms of his communications with
15 Q. But based on your experience, that would 15 Up2Drive that led you to tell him that he shouldn't
16 be the most likely scenario? 16 be communicating with Up2Drive?
17 A. (Nods head.) 17 A. No.
18 Q. So, what were Chad's responsibilities with 18 Q. How about C. Simmons at CreditSmarts? Who
19 respect to setting up the relationship with 19 is that?
20 Up2Drive? 20 A. Heis a salesman.
21 A. Sales. 21 Q. That's Chad, right?
22 Q. Okay. So, he kind of landed the deal; and 22 A. Yes.
23 then you took over. Is that how it worked? 23 Q. Okay. Sorry. And then the people at
24 A. 1 would take over any data communications 24 Up2Drive you were dealing with, what was the main --
25 or development. 25 who is Jake Thompson in the scheme of things at
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1 Up2Drive? 1 such discussions at all?
2 A. | don't work for Up2Drive. 2 A. ldon'trecall
3 MR. GARCIA: Objection. 3 Q. Okay. Have -- is anybody other than
4 Q. (BY MR. PIPER) Did you have an 4 CreditSmarts paying any portion of your legal fees
5 understanding of where he fit in or -- 5 and expenses in connection with this lawsuit?
6 A. Heis my contact. 6 A. No. You're welcome to.
7 Q. Okay. And do you know what his job is 7 Q. Okay. Butyou don't have any agreement --
8 other than that? 8 A. It's been quite substantial.
9 A. 1do not know. 9 Q. Butyou don't have any agreement with
10 Q. Okay. Did you know someone named Jamie 10 WestFax where they're subsidizing any portion?
11 Peters at Up2Drive? 11 A. No.
12 A. He's a Web developer. 12 Q. Okay. Are you getting Mr. Hayes' services
13 Q. Okay. 13 at any discount because of his relationship with
14 MR. PIPER: And if you want to help me 14 WestFax?
15 out, what's the name of the other -- Pawan. What's 15 A. No.
16 the last name of that witness? 16 Q. And you submitted a claim to Hartford,
17 MR. GARCIA: Pawan Murphy. 17 your insurance company; and they denied coverage,
18 Q. (BY MR. PIPER) Did you deal with someone 18 correct?
19 named Pawan Murphy, P-a-w-a-n Murphy? 19 A. ldid.
20 A. ldon'trecall. 20 Q. Have you reviewed your contracts with
21 Q. Okay. That name doesn't ring a bell? 21 Up2Drive since this lawsuit started?
22 A. No. 22 A. No.
23 Q. To your recollection, is Jake Thompson the 23 Q. Okay. Do you know what your contracts say
24 only person that you had substantive discussions 24 about marketing or advertising?
25 with about the business relationship between 25 A. 1 do not know.
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1 CreditSmarts and Up2Drive? 1 Q. Okay. You have stated in an affidavit you
2 A. Yes. 2 prepared that Mr. Gomez -- well, you prepared an
3 Q. Do you recall anything sitting here about 3 affidavit in which you said the one fax was created
4 the process of negotiating the written agreements 4 and sent inadvertently by an employee of
5 between CreditSmarts and Up2Drive? 5 CreditSmarts on December 27th, 2012; and you don't
6 A. No. 6 mean to say that Mr. Gomez slipped and pushed the
7 Q. Okay. Do you remember that there was a 7 send button on the computer by accident. You mean
8 confidentiality agreement early in the process? 8 that you didn't know he was doing it?
9 A. ldon'trecall those. 9 A. Correct.
10 Q. Okay. Do you recall at some point that 10 Q. Is that what you mean by inadvertent?
11 CreditSmarts sent its version of a vendor agreement 11 A. Correct.
12 to Up2Drive for execution? 12 Q. Inadvertent means without your prior
13 A. That would be standard. 13 knowledge?
14 Q. Okay. And do you recall what their 14 A. And against policy.
15 reaction was to that? 15 Q. And was that policy in writing anywhere?
16 A. | believe to replace it with theirs. 16 A. No.
17 Q. Okay. Did -- do you recall if they gave 17 Q. Do you know when was the last time you
18 you any specifics about why they wanted to replace 18 would have expressed that policy to Mr. Gomez?
19 it? 19 A. | don't recall.
20 A. No. They're in charge. 20 Q. And what was the policy? Was it specific
21 Q. Okay. Do you recall ever having any 21 to -- was it just a BMW-only policy?
22 specific discussions with Up2Drive about any 22 A. No.
23 provisions of the agreement they wanted you to sign? 23 Q. What was the policy then?
24 A. ldon'trecall 24 A. CreditSmarts -- | prefer, as CreditSmarts'
25 Q. Okay. Do you recall whether you had any 25 manager, that if they're going to put out -- if he

PATTERSON REPORTING & VIDEO / VIDEOCONFERENCING
prvs@pattersonreporting.com 303-696-7680




Sean Ryan
March 17, 2014

201 203
1 is going to put out program guidelines, that they be 1 Q. And what are their XML criteria? | don't
2 specific to a small market. | only have four to 2 mean specifically what their -- what are XML
3 five customer service managers. It's my opinion 3 criteria?
4 that every auto dealership that has any type of 4 A. Data integration.
5 communication with CreditSmarts must be contacted by 5 Q. So, that was basically specifications for
6 phone. You can't do that if it's a larger 6 how they would receive information from you so that
7 distribution on a program update. 7 it would work with their system?
8 Q. Okay. So, what was against policy was 8 A. Yes.
9 that he sent it to 10,000 faxes at once? 9 Q. So, other than the Up2Drive logo, the
10 A. Correct. And that it was Up2Drive and 10 drive check image, and the XML data integration
11 that it didn't have CreditSmarts' name on it. 11 requirements, can you think of any other proprietary
12 Q. Did you have -- had you told people that 12 information that Up2Drive gave you?
13 all your faxes have to have CreditSmarts' name on 13 A. No.
14 it? 14 Q. Other than the fact that there's a fax
15 A. No. 15 number in the data entry for City Select, do you
16 Q. Had you -- other than the one 16 have any record that City Select ever consented to
17 conversation, had you told Mr. Gomez that he 17 receive faxes from CreditSmarts?
18 shouldn't send marketing for CreditSmarts? 18 A. There are two data entries.
19 A. You mean for Up2Drive? 19 Q. Well, there are two dates, right?
20 Q. Yeah. Other than the one conversation in 20 A. Correct.
21 June, 2012, had you ever expressed a policy to 21 Q. But other than those two dates, is there
22 Mr. Gomez that he should not send Up2Drive 22 anything in your records that reflects that they
23 marketing? 23 specifically consented to receive fax messages from
24 A. ldon'trecall. 24 CreditSmarts?
25 Q. And had you ever expressed to him a 25 A. No.
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1 general policy about limiting the number of faxes 1 Q. And those dates simply reflect that an
2 that you sent? 2 entry was created and modified. They do not
3 A. Yes. 3 specifically state that City Select agreed to
4 Q. Did you tell him what the number was that 4 receive faxes on either of those dates?
5 you thought was acceptable? 5 A. There would be no purpose otherwise.
6 A. No. 6 Q. You have no way to communicate with
7 Q. What do you think the number is that's 7 dealers other than by fax?
8 acceptable for your purpose of follow-up calls? 8 A. No. There would be no purpose for them to
9 A. | at this point wouldn't -- wouldn't be 9 be in the CreditSmarts system if they hadn't agreed
10 able to determine that. 10 to receive information or a demonstration.
11 Q. Did you ever have a specific number in 11 Q. Right. But there's ways to receive -- you
12 mind? 12 also sent e-mails to dealers; is that correct?
13 A. No. 13 A. We contact them by phone.
14 Q. Okay. Butyour understanding is he didn't 14 Q. And you make phone calls?
15 target this fax to a particular geographical target? 15 A. That's the most effective way.
16 A. ldon't know. 16 Q. So, there are various ways you convey
17 Q. Okay. Do you have any idea how many faxes 17 information to dealers?
18 he -- if he had ever sent a fax before to 10,000 18 A. Correct.
19 numbers? 19 Q. And you don't have any record that
20 A. ldon't know. 20 specifically said that City Select elected that
21 Q. Other than the Up2Drive logo and the drive 21 faxing was the way it wanted to receive information
22 check image, are you aware of any proprietary or 22 from --
23 confidential information that Up2Drive gave 23 A. Yes.
24 CreditSmarts in connection with this relationship? 24 Q. -- CreditSmarts?
25 A. Their XML criteria. 25 What is the data field that says that
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1 City Select chose faxing as the way to receive 1 Q. What -- what leads you to think that
2 information? 2 that's what happened?
3 A. The very fact that they're in the 3 A. The CreditSmarts customer service managers
4 CreditSmarts system. 4 were instructed to canvas the New Jersey area for
5 Q. So, if a dealer wants to receive 5 prospective auto dealerships.
6 information but not by fax, which field reflects 6 Q. Would CreditSmarts have been prospective
7 that? 7 even though they had already been entered into the
8 A. They would be added to the do not fax 8 system in November?
9 list. 9 MR. HAYES: You mean City Select?
10 Q. Which do not fax list? 10 MR. PIPER: Yeah. Sorry.
11 A. WestFax. 11 A. No, they would not have been prospective;
12 Q. Butif they tell you at the start-up point 12 but they would have been prospective for active
13 "Don't send us faxes, but you can call us," how 13 status or to let them know that there is a credit
14 would that be reflected in their customer database? 14 union launch local to their area which would have
15 A. | have never experienced that. 15 been New Jersey. New Jersey is a very difficult
16 Q. Butyou're not the one that talks to them. 16 state to lend in.
17 So -- 17 Q. (BY MR. PIPER) So, most likely someone
18 A. I've never experienced that interaction or 18 from CreditSmarts would have tried to contact City
19 that complaint from a customer service manager. It 19 Select in early 20127
20 would be akin to saying, Don't give me money. 20 A. Correct. Hurricane Sandy flooded Excel
21 Q. Well, some people don't feel that way 21 Credit Union and that -- we weren't able to launch.
22 about faxing. 22 Q. And just to be clear, your records don't
23 A. This is the auto dealership industry, and 23 reflect who at City Select was contacted?
24 it's a standard for program guidelines and updates. 24 A. No.
25 Q. Butis there anything in your customer 25 Q. And you don't know why they may have gone
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1 database that would reflect specifically what was 1 inactive at that point?
2 said to City Select about CreditSmarts' planning to 2 A. 1do not.
3 send faxes to them? 3 Q. And you don't know from your records
4 A. No. If they opted out, there would be a 4 whether they even knew that they had any sort of
5 note; and there isn't a note. 5 participation in CreditSmarts before that phone
6 Q. And however that was phrased by the 6 call?
7 customer service representative is not reflected in 7 A. Before the 2011 call?
8 the database? 8 Q. Before the 2012 where they went inactive,
9 A. There is no note. 9 there's nothing in your records that reflects that
10 Q. Did CreditSmarts make a special effort to 10 anyone at City Select was even aware that they were
11 contact New Jersey dealers in early 2012? 11 in your records --
12 A. Yes. 12 A. Yes.
13 Q. What was that effort? 13 Q. -- beforehand?
14 A. CreditSmarts was nearing an agreement with 14 A. The data entry in 2011.
15 Excel Credit Union and already had an agreement with 15 Q. Right. But there's nothing that shows
16 Liberal Finance. Both located in New Jersey. 16 that when you contacted in 2012 they knew anything
17 Q. And, so, what was the effort you were 17 about that 2011 phone call?
18 making in the first quarter of 20127 18 A. They're present in the system in 2011.
19 A. To speak to those auto dealerships in New 19 Q. Right. But I'm talking about the phone
20 Jersey about the CreditSmarts system in the hopes to 20 call that you think happened in 2012, and there's no
21 engage future business with Excel Credit Union. 21 information in your system to verify that in that
22 Q. And do you have any reason to believe that 22 second phone call anyone knew what CreditSmarts was
23 that's what led to the contact with City Select in 23 or why they were being contacted or that they had
24 early 2012? 24 supposedly had an earlier phone call?
25 A. Yes. 25 A. There's no reason to think otherwise.
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1 There are 70,000 auto dealerships in this country. 1 A. That's a mail center.

2 There are 18,000 existing registered auto 2 Q. That's a mail center. Okay. So, that's

3 dealerships in the CreditSmarts system. There's no 3 been CreditSmarts' mail address; but it's not where

4 purpose to have an auto dealership registered in the 4 its actual business offices are?

5 CreditSmarts system if they haven't given consent 5 A. Correct. If CreditSmarts receives mail at

6 and haven't engaged. 6 the location of the business office, it will be

7 Q. But my question was: Is there anything in 7 stolen.

8 your records that would reflect that anyone who 8 Q. Okay. And that's -- you continue to use

9 spoke to CreditSmarts in February, 2012 had any 9 the El Alessandro address for mail; is that correct?
10 knowledge of any prior communications with 10 A. Correct.
11 CreditSmarts by City Select? 11 Q. Isitaccurate that you've created a
12 A. The mere fact that they exist in the 12 backup of your Codero database of customers as of a
13 database indicates that. I'm sorry -- 13 couple of weeks ago --
14 Q. Well, suppose you got -- 14 A. Yes.
15 A. I'msorry I'm not -- 15 Q. --so that that information is preserved
16 Q. --different -- 16 in the event that we need or are granted access to
17 THE COURT REPORTER: Just a second. One 17 it?
18 at a time. 18 A. Yes.
19 A. | can't answer the question the way you 19 Q. And where is that backup of the database
20 want it. | can't give you an answer that's not 20 maintained?
21 true. 21 A. In Arizona.
22 Q. (BY MR. PIPER) Well, my question is: 22 Q. So, Codero did that for you? They created
23 There's no record of here's what City Select said 23 a backup that's being stored somewhere in Arizona?
24 about CreditSmarts when we called? 24 A. Correct.
25 A. No. 25 Q. And that's in the possession of Codero?
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1 Q. There's no field -- 1 A. It's on their servers.

2 MR. GARCIA: Objection. 2 Q. Okay.

3 Q. (BY MR. PIPER) -- to say, Here's why they 3 MR. PIPER: Okay. Those were the

4 want to go inactive in your database? 4 follow-up questions | had. Who wants to go next?

5 A. There's a notes section. 5 EXAMINATION

6 Q. Okay. And there's no notes for 6 BY MR. GARCIA:

7 CreditSmarts? 7 Q. Mr. Ryan, you understand that you're still

8 A. Correct. 8 under oath and all the same rules apply?

9 Q. Okay. And there's no written policy about 9 A. Yes.
10 what should go in the notes section? 10 Q. Good. Atall times during CreditSmarts'
11 A. Correct. 11 business relationship with any of BMW defendants or
12 Q. And if the City Select person said, My 12 Up2Drive including when the facsimile at issue --
13 boss hates junk faxes. | don't know who you are. 13 which we're talking about Exhibit 1 -- was sent, was
14 Stop calling us, there's no written policy that that 14 CreditSmarts operating as an independent contractor
15 should go in the notes section? 15 of the BMW defendants?
16 A. That would be a customer complaint, and 16 A. Yes.
17 that should be in the notes section. 17 Q. What services did CreditSmarts perform for
18 Q. Isthatin a written policy? 18 the BMW defendants as an independent contractor?
19 A. ldon't know. 19 A. Application processing.
20 MR. PIPER: Why don't we take five minutes 20 Q. Okay. And | apologize in advance if some
21 and let me see if | got any other questions? 21 of this seems a little repetitive. | just want to
22 (Recess taken from 2:38 p.m. to 2:44 p.m.) 22 make sure | have a clear picture of exactly what was
23 Q. (BY MR. PIPER) Well, does CreditSmarts 23 going on.
24 also do business at 231 East Alessandro Boulevard in 24 So, CreditSmarts would establish a
25 Riverside? 25 list of dealerships -- establish a business
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1 relationship with dealerships typically through cold 1 anyone -- did any of the BMW defendants or Up2Drive

2 calling? 2 ever provide anyone at CreditSmarts with their

3 A. Yes. 3 authority to compose Exhibit 1?7

4 Q. Okay. And when they agreed to have 4 A. No one but myself was authorized to speak

5 CreditSmarts -- you know, let's come back to that. 5 to BMW or Up2Drive personnel regarding any marketing

6 Did CreditSmarts ever obtain consent 6 items other than myself.

7 from either of the BMW defendants or Up2Drive to 7 Q. So, that would be -- the answer would be

8 advertise their products or services via facsimile 8 no?

9 on their behalf? 9 A. No.

10 A. No. 10 Q. Okay. Thank you.
11 Q. Did CreditSmarts ever obtain from either 11 Who caused Exhibit 1 to be
12 of the BMW defendants or Up2Drive the right to use 12 transmitted?
13 or their consent to use their trademarks, logos, or 13 A. Alex Gomez.
14 any intellectual property in facsimile 14 Q. And I previously asked you about authority
15 advertisements -- 15 to create Exhibit 1 and the content therein; but as
16 A. No. 16 far as the transmission is concerned, to your
17 Q. --including the one at issue Exhibit A -- 17 knowledge, did anyone at CreditSmarts obtain consent
18 1? Excuse me. 18 from the defendants or Up2Drive to send Exhibit 1 on
19 A. No. 19 their behalf?
20 Q. Do you know why Alex Gomez created 20 A. No.
21 Exhibit 1?7 21 Q. Did -- to your knowledge, did anyone at
22 A. Ido not. 22 CreditSmarts receive any direction regarding
23 Q. And to be clear, did anyone at 23 transmission -- direction from the BMW defendants or
24 CreditSmarts obtain consent from either of the BMW 24 Up2Drive regarding Exhibit 1?
25 defendants or Up2Drive to create the facsimile at 25 A. No.
214 216

1 issue -- to create Exhibit 1? 1 Q. Did anyone at CreditSmarts -- to your

2 A. No. 2 knowledge, did anyone at CreditSmarts inform either

3 Q. Did anyone at CreditSmarts ever receive 3 of the BMW defendants or Up2Drive that it sent

4 any direction from either of the BMW defendants or 4 the -- that it transmitted Exhibit 1 prior to the

5 Up2Drive regarding the creation of Exhibit 1? 5 e-mail from Jake Thompson indicating that he wanted

6 A. No. 6 to discuss a piece of facsimile that was transmitted

7 Q. Did any -- did either of the BMW 7 by your company?

8 defendants -- did either of the BMW defendants or 8 A. No.

9 Up2Drive ever indicate to anyone at CreditSmarts 9 Q. To your knowledge, did CreditSmarts ever
10 that CreditSmarts had the authority to -- had the 10 provide either of the BMW defendants or Up2Drive
11 authority to compose the facsimile -- or Exhibit 1 11 with a list of individuals or businesses to which
12 on their behalf? 12 Exhibit 1 was transmitted?

13 A. No. 13 A. No.

14 MR. PIPER: Can you read that back? 14 Q. To your knowledge, are you or is anyone at
15 (Whereupon the requested portion of 15 CreditSmarts aware of any direct contact or

16 testimony was read back.) 16 interaction between either of the BMW defendants or
17 MR. PIPER: I'm going to object to the 17 Up2Drive and the alleged recipients of Exhibit 1?

18 foundation and vagueness. 18 A. No.

19 Q. (BY MR. GARCIA) To reiterate, did -- 19 Q. Do you recall what agreements were in

20 MR. PIPER: It seems like you can ask him 20 place governing the relationship between

21 what discussions he had but -- unless you think he's 21 CreditSmarts and the BMW defendants or Up2Drive?
22 the omniscient CEO, asking him if anybody else at 22 A. Yes.

23 the company did it is beyond his scope of knowledge. 23 Q. Okay. Do you remember what those

24 MR. GARCIA: Fair. 24 agreements were?

25 Q. (BY MR. GARCIA) To your knowledge, did 25 A. A Marketing Service Agreement and a vendor
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1 agreement, independent contractor agreement. 1 A. | couldn't recite it verbatim.
2 Q. Pursuant to the terms of the Master 2 Q. Does CreditSmarts have any records
3 Services Agreement, which you previously referenced, 3 identifying the individuals or businesses to whom
4 was CreditSmarts authorized, to your knowledge, to 4 Exhibit 1 was transmitted?
5 compose any advertisements for the goods or services 5 A. No.
6 of either of the BMW defendants or Up2Drive without 6 Q. Who manned the telephone number in the,
7 the prior written approval of BMW FS? 7 what appears to be, an opt-out notice at the base of
8 A. No. 8 Exhibit 1?
9 Q. And by that | mean BMW Financial Services. 9 A. Which telephone number?
10 A. No. 10 Q. There's -- the base of Exhibit 1 there
11 Q. Pursuant to the terms of the Up2Drive 11 appears to be a telephone number and a facsimile
12 agreement, was CreditSmarts authorized to compose 12 number?
13 any advertisements for the goods or services of 13 A. The telephone number is CreditSmarts'
14 either of the BMW defendants or Up2Drive without the 14 telephone number. No.
15 prior written approval of BMW FS? 15 Q. So, to be clear --
16 A. No. 16 A. No, no, no.
17 Q. Pursuant to the terms of either the MPSA 17 MR. HAYES: Sean, let him ask the question
18 or the Up2Drive agreement, to your knowledge, was 18 first.
19 CreditSmarts authorized to transmit any 19 Q. (BY MR. GARCIA) So, to be clear, who
20 advertisements for the goods or services of either 20 managed the 1(800)915-2571 number?
21 of the BMW defendants or Up2Drive by facsimile? 21 A. WestFax.
22 A. No. 22 Q. WestFax. And, to your knowledge, did
23 Q. And, again, | apologize if this gets a 23 WestFax allow recipients to opt out of receiving
24 little repetitive. 24 facsimiles using that number 24 hours a day?
25 Where did CreditSmarts retain the 25 A. Yes.
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1 list of recipients to which the facsimile was sent? 1 Q. Seven days a week?
2 A. ldon't know. 2 A. Yes.
3 Q. How was CreditSmarts' list of the 3 Q. And who managed the facsimile number that
4 facsimile recipients compiled? And by that | mean 4 appears to be (888)343-9903?
5 presumably the facsimile was sent. The recipients 5 A. CreditSmarts does.
6 of the facsimile were pulled from the database 6 Q. So, if a recipient was to respond in
7 that's been discussed several times in this 7 accordance with this notice saying -- to be removed
8 deposition. Where did -- how was that list 8 from this list and including the number to be
9 compiled? 9 removed to that number, it would be delivered to
10 A. That would be a search by -- for 10 CreditSmarts?
11 dealerships in CreditSmarts and a CSB export. 11 A. Yes.
12 Q. And, so, were these dealerships included 12 Q. Was the -- you previously stated -- just
13 in this list as a result of cold call efforts? 13 refresh my memory. You previously stated that any
14 A. Yes. 14 facsimile to this number would be received by an
15 Q. Was everyone in this list included in 15 e-fax service or by an actual fax machine?
16 there as a result of cold call efforts? 16 A. An e-fax service.
17 A. Yes. 17 Q. And the e-fax service would receive -- was
18 Q. And when CreditSmarts cold called these 18 able to receive facsimiles 24 hours a day, seven
19 dealerships, was it CreditSmarts' policy to obtain 19 days a week?
20 expressed permission to receive facsimiles from 20 A. Yes.
21 CreditSmarts? 21 Q. If adealership that was in your database
22 A. Yes. 22 and had previously consented to receive facsimiles
23 Q. To your knowledge, what did the script 23 responded in accordance with this notice to be
24 that CreditSmarts' employees say with respect to 24 removed to the e-fax service, what would happen
25 facsimiles and/or facsimile advertisements? 25 then?
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1 A. A customer service manager would dial the 1 BMW representative -- a representative of the BMW
2 915-2571 number and enter Extension 40410. 2 defendants and approved by them, correct?
3 Q. And then? 3 A. Correct.
4 A. Then they would enter the auto dealerships 4 Q. Atany point in time were you authorized
5 fax number, and it would be stored on WestFax. 5 to use any of the images -- to your knowledge, at
6 Q. So, WestFax would maintain the list of 6 any point in time was anyone at CreditSmarts
7 dealerships that had opted out of receiving 7 authorized to use any of the images or information
8 facsimile advertisements? 8 contained herein to create any other document that
9 A. Correct. 9 was transmitted outside of CreditSmarts or BMW?
10 Q. I'd like to call your attention to 10 A. No.
11 Exhibit 19. You can take a look at that, which is 11 Q. Just to be clear, the test e-mail that was
12 the instruction document. 12 previously referenced, what -- in terms of the
13 A. Okay. 13 exhibits, | believe you said that the test e-mail
14 Q. Now, what was the purpose of this 14 consisted of something that had previously come up.
15 document? 15 What exactly was contained in the test e-mail?
16 A. To provide instructions and a phone number 16 A. The image of Up2Drive and the check with a
17 for auto dealerships to call. 17 brief background.
18 Q. So, when an auto dealership created an 18 Q. And that had not been approved by
19 account with CreditSmarts' Web site and would log 19 anyone -- any representative of the BMW defendants
20 in, they would submit an application? 20 or Up2Drive?
21 A. Correct. 21 A. No.
22 Q. And when they submitted the information on 22 Q. And this was -- the e-mail with that
23 a given application, that information would be run 23 information was sent to a list of personal contacts?
24 and then CreditSmarts would automatically provide a 24 A. | was testing out the Vertical Response
25 list of lenders that qualified or would the 25 software. Never used it before. Didn't know that
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1 dealerships select lenders from which they wanted to 1 if | sent an e-mail and if someone "Liked" it, it
2 be considered? 2 would show up on Facebook.
3 A. Both. 3 | sent that to -- | know | sent it to
4 Q. Okay. So, if a dealer were to select 4 Mark Leindach from Exclusive Car and Truck because
5 Up2Drive and three other lenders and submit the 5 he and | had a conversation about Up2Drive; and
6 application data, it would return -- the 6 beyond that, | don't know who | sent it to. | know
7 CreditSmarts Web sites would provide a results page 7 that the reason | used them is that -- that profile
8 presumably indicating which of those three that they 8 is that he asked for information about it; and |
9 chose were eligible as well as listing other lenders 9 thought, Well, let's just try this thing out.
10 which they did not select but would also be eligible 10 Q. Can you clarify what you mean by "it" in
11 for? 11 that response? You said that he wanted to try it --
12 A. Correct. 12 A. He asked about Up2Drive.
13 Q. Okay. Would anyone be able to see this 13 Q. Okay.
14 Exhibit 19 without being able to log in to the 14 A. He's a personal friend.
15 CreditSmarts Web site? 15 Q. And I'd just like to clarify a point that
16 A. No. 16 was made recently. You said that if a dealership
17 Q. Would anyone have -- by this | mean any 17 opted out of faxes, there would be a note in a
18 dealers that could have potentially been a recipient 18 database. And which database were you talking
19 of Exhibit 1. Was it possible for them to have a 19 about?
20 user account set up with CreditSmarts.com without 20 MR. PIPER: I'm going to object that that
21 having previously consented to receive facsimiles? 21 misstates the testimony.
22 A. No. 22 Q. (BY MR. GARCIA) If a dealership opted out
23 Q. The format of this document and the 23 of receiving faxes, would there be a note in any of
24 substantive information contained therein -- and by 24 the databases of dealerships maintained by
25 "this" | mean Exhibit 19 -- was negotiated with a 25 CreditSmarts?
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1 A. Yes. 1 Q. So, in essence, you have some independent
2 Q. Which of the databases would include the 2 auto dealers?
3 note that the -- that a dealership had opted out of 3 A. (Nods head.)
4 receiving faxes? 4 Q. And you have some lenders; and if the
5 A. The CreditSmarts member dealer base. 5 independent auto dealer is successful in getting a
6 Q. And that was the -- just to be clear -- 6 car buyer who needs financing, if they so choose to
7 the Codero database? 7 use your service, then they're benefited with some
8 A. Correct. I'm maniacal about notes. I'm 8 different lenders in a different fashion than they
9 very upset that people don't take them as they 9 might otherwise get with traditional methods; is
10 should. 10 that accurate?
11 MR. GARCIA: I'm going to go ahead and 11 A. Correct.
12 reserve any right to ask follow-up questions, but at 12 Q. And that all seems to be done in a secure
13 this time point that's all | have. 13 environment because there's credit information being
14 MR. HAYES: Jon, would you care to 14 exposed and communicated here?
15 respond; or do you want me to ask my questions and 15 A. Yes.
16 then -- 16 Q. And are there laws and other regulations
17 MR. PIPER: | got about three questions. 17 that drive you to take precautions when you set up
18 So, why don't you go ahead. 18 this Web site?
19 MR. HAYES: You want me to go ahead? 19 A. Very much so.
20 MR. PIPER: Why don't you go ahead. 20 Q. Okay. So, tellme -- and I'm not a
21 EXAMINATION 21 technological-type person, but would this database
22 BY MR. HAYES: 22 have one or more protections like maybe -- do |
23 Q. Sean, from listening to the depositions 23 remember SQL Server being a method of protection or
24 today and from our prior involvement, do you 24 SS something or other? Tell me about, just real
25 understand this lawsuit to be about the 25 briefly, how the protections work.
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1 December 27th, 2012 fax? 1 A. It'sin an SAS 70 lockdown facility. No
2 A. Yes. 2 one has access to the data center, not President
3 Q. And did CreditSmarts, in its answer in 3 Obama, not anyone that could breach a security
4 other pleadings and discussions, deny that they 4 element. And there are requirements by law under
5 violated the TCPA? 5 the Frank Dodd Act that require auto dealerships to
6 A. Yes. 6 store their information securely, which
7 Q. And did they take exception and deny that 7 unfortunately most don't. Most independent
8 the opt-out violation was inadequate? 8 dealerships don't -- do not.
9 A. Yes. 9 Q. So, inyour, if you will, lending tree
10 Q. Now -- so, you understand that the lawsuit 10 model, CreditSmarts takes a neutral position with
11 is about the fax; and then we launched into a 11 respect to the auto dealers and the lenders and how
12 lengthy discussion about CreditSmarts' business, 12 the customers might do business together?
13 business model, business experience, how long it's 13 A. Correct.
14 been in business. It seems like the 14 Q. Andit's in a Web-driven self-executing
15 CreditSmarts.com business -- that you said started 15 secure mode that you operate?
16 in 2004? 16 A. Correct.
17 A. 2005. 17 Q. And it all seems to be set up at the start
18 Q. 2005 -- is -- it's self-executing? 18 so that when you have a lender -- for example, the
19 A. Yes. 19 BMW defendant, Up2Drive -- it seems to me there's
20 Q. And it's Web driven? 20 some technology going on so that they can hook up to
21 A. Yes. 21 this CreditSmarts.com?
22 Q. And the idea is -- is what | would call a 22 A. Yes.
23 lending tree model? 23 Q. And it seems to me that they also want to
24 A. An indirect business-to-business lending 24 make sure that everything is confidential and
25 tree model. 25 secure; is that correct as well?

PATTERSON REPORTING & VIDEO / VIDEOCONFERENCING
prvs@pattersonreporting.com 303-696-7680




Sean Ryan
March 17, 2014

229 231
1 A. Correct. 1 to just provide the Master Professional Services
2 Q. And they understand that -- from the sales 2 Agreement as Defendant's Exhibit A.
3 pitch and from your discussions and from what you 3 (Deposition Exhibit A was marked.)
4 call the data exchange what you do? 4 Q. (BY MR. HAYES) Now, if you would look at
5 A. Yes. 5 that agreement; and let's go right now to the
6 Q. The services you provide? 6 signature page. Is that your signature?
7 A. Yes. 7 A. Yes.
8 Q. And would you also say they understand 8 Q. And do you recognize this agreement?
9 what you don't do by definition? 9 A. Yes.
10 A. Yes. 10 Q. And did you read it before you signed it?
11 Q. And this all seems to transpire not only 11 A. 1did.
12 in a secure fashion, but it seems to me that there's 12 Q. And did you understand it?
13 a lot of e-mails and a lot of electronics stuff 13 A. 1did.
14 going back and forth? 14 Q. Okay. And was this agreement consistent
15 A. No. 15 with the business relationship that you were going
16 Q. Interms of the correspondence with 16 to have with the BMW defendants?
17 respect to the data exchange? 17 A. Yes.
18 A. Yes. 18 Q. And it primarily related to making sure
19 Q. And there seems to be -- in the data 19 the data exchange got done in a professional,
20 exchange with BMW, it seemed to follow the data 20 proper, secure manner?
21 exchange with other lenders. There's some common 21 A. Yes.
22 elements to that? 22 Q. And you do see in there where it says that
23 A. Yes. 23 you're not to publicize or to advertise?
24 Q. Okay. And then BMW said, Okay, we're 24 A. Yes.
25 going to do this; but we need to have some 25 Q. Now, let me just shift gears for a second.
230 232
1 agreements with CreditSmarts? 1 It seems to me in the lengthy discussion of your
2 A. Yes. 2 business that faxing is a nominal part of your
3 Q. And you heard Mr. Garcia say that you 3 business; is that true?
4 weren't going to be partners. You were an 4 A. Yes.
5 independent contractor? 5 Q. And it seems like, from our discussions,
6 A. Correct. 6 that, for lack of a better adjective, the one fax
7 Q. And do you understand that to be someone 7 that is the subject of the plaintiff's complaint is
8 that's not an employee or under the dominion and 8 nominal on top of nominal and perhaps you mentioned
9 control of anybody else, independent? Is that what 9 unusual or something that if you had to do it all
10 you understood? 10 over again, you wouldn't even have sent out in the
11 A. Correct. 11 first place; is that accurate?
12 Q. And did you also understand that you were 12 MR. PIPER: I'm going to object to the
13 not to publicize anything or advertise anything? 13 form of the question.
14 A. Yes. 14 A. Yes,itis.
15 Q. And was that okay with you because that 15 Q. (BY MR. HAYES) So, I'm trying to put in
16 was beyond the purview of the services that you 16 perspective the -- from very small to very high, in
17 provided? 17 your opinion, what role faxing plays in
18 A. Yes. 18 CreditSmarts' business?
19 Q. Okay. And with respect to exhibit -- 19 MR. PIPER: Again, I'm going to -- well,
20 well, what I'll -- 20 is your question just what role does faxing play in
21 MR. HAYES: How do you want to label 21 his business?
22 these? Defendant's -- did you use numbers? 22 MR. HAYES: In his opinion, what role does
23 MR. PIPER: Yeah. You can do whatever you 23 faxing play in CreditSmarts' business?
24 want. 24 MR. PIPER: Well, | guess I'm not sure if
25 MR. HAYES: So, let's say that -- I'd like 25 you're asking for him to tell you what role it plays
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1 in his business; or are you asking him to 1 A. Yes.
2 characterize that? 2 Q. Okay. Now, having had those agreements
3 MR. HAYES: No. The first one. 3 and having the normal course of exchanging the data,
4 MR. PIPER: Okay. 4 do you think that the BMW defendants took
5 Q. (BY MR. HAYES) Is faxing -- however you 5 affirmative steps to protect themselves from you
6 want to characterize it. 6 doing any publication or advertising?
7 A. Faxing is -- updated program guidelines is 7 MR. PIPER: I'm going to object to the
8 a standard in the industry vertical of used car 8 form of the question.
9 dealerships so that they can obtain information from 9 A. | believe they did; and as a result, when
10 different loan programs. Since this lawsuit has 10 this product launched, | had a communication with
11 arisen, no fax has subsequently gone out, no rate 11 the office manager indicating that no information
12 sheets have been updated, and CreditSmarts' business 12 should go out with respect to Up2Drive.
13 hasn't suffered other than complaints. 13 Q. (BY MR. HAYES) Okay. So, Up -- the BMW
14 Q. Okay. And speaking of complaints, when 14 defendants, also known as Up2Drive, in your mind
15 we're talking about the opt-out notice that was on 15 clearly communicated to you what you could do and
16 the bottom of Exhibit 1, did you ever receive any -- 16 what you could not do?
17 any complaints from any recipients or other people 17 A. Yes.
18 claiming that their opt-out notice wasn't complied 18 Q. Okay. Do you have any knowledge that
19 with? 19 BMW -- that BMW defendants -- or Up2Drive, as we
20 A. No. 20 commonly refer to them -- had any knowledge,
21 Q. And in your mind do you think that the BMW 21 awareness, or participation in Exhibit 1 fax?
22 defendants took affirmative steps with Defendant's 22 A. No.
23 Exhibit 1 -- and let me stop right there and ask the 23 MR. HAYES: And | want to enter as an
24 exhibit -- entered into as an exhibit, Defendant's 24 exhibit Defendant's Exhibit C, the affidavit of
25 Exhibit 2 which is the Up2Drive Vendor Services 25 Mr. Ryan.
234 236
1 Agreement. 1 (Deposition Exhibit C was marked.)
2 THE COURT REPORTER: B or 2? 2 Q. (BY MR. HAYES) Now, is this an affidavit
3 MR. HAYES: | think it's Defendant's 2. 3 that you -- that you signed?
4 THE COURT REPORTER: Okay. Because we did 4 A. Yes.
5 the other one as B. 5 Q. And did you read it before you signed it?
6 MR. GARCIA: Yeah, it's B. 6 A. 1did.
7 MR. HAYES: I'm sorry. B. I'm very 7 Q. And is that your signature right there?
8 sorry. Thank you. 8 A. ltis.
9 (Deposition Exhibit B was marked.) 9 Q. Okay. And, so, does this affidavit -- is
10 Q. (BY MR. HAYES) Now, I'll ask you, 10 it still accurate and complete in all respects?
11 Mr. Ryan, the same question here as to -- with 11 A. Yes.
12 respect to this agreement. Did you sign this 12 Q. Okay. Thank you.
13 agreement? 13 MR. HAYES: | have no further questions.
14 A. Yes, | did. 14 FURTHER EXAMINATION
15 Q. And did you read it before you signed it? 15 BY MR. PIPER:
16 A. 1did. 16 Q. Okay. |just got a few questions.
17 Q. And did you understand it? 17 First of all, that affidavit that was
18 A. Yes. 18 marked as Exhibit C, if you turn to Paragraph 7 --
19 Q. And does this agreement also 19 well, first of all, there are exhibits referenced in
20 cross-reference back to the Master Professional 20 the affidavit that aren't attached to Exhibit C; is
21 Services Agreement? 21 that correct?
22 A. Yes. 22 Like if you look at page 2, you'll
23 Q. And does it say that if this agreement 23 see there's a reference to Exhibit 1, Exhibit 2,
24 conflicts with this agreement, that this agreement 24 Exhibit 3, and Exhibit 4; and those exhibits are not
25 controls? 25 attached to Exhibit C, correct?
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1 MR. HAYES: For the record, they are 1 MR. HAYES: No. He said -- he said he
2 Plaintiff's Exhibits A -- Defendant's Exhibits A and 2 didn't remember the affidavit.
3 B. 3 A. ldon'tremember. | most likely have it.
4 MR. PIPER: Are Exhibits 1 and 2, and then 4 There's 5 inches of documents. | don't recall.
5 there's a reference to Exhibit 3 and then a 5 Q. (BY MR. PIPER) So, by attaching his
6 reference to Exhibit 4. 6 affidavit, do you intend to say under oath that
7 Q. (BY MR. PIPER) In any event, none of those 7 every sentence in his affidavit is true?
8 exhibits are attached to Exhibit 3 (sic)? Whether 8 A. Yes.
9 that matters is another question. | just want to 9 Q. And do you know that it's true based on
10 clarify, the exhibits that are supposed to go with 10 your personal knowledge, or are you relying on the
11 the affidavit aren't here with what's been marked, 11 fact that Barry Clark wouldn't say anything that
12 right? 12 wasn't true?
13 A. Correct. 13 A. I'm relying on the fact that -- | don't
14 Q. Now, turning to the last of the exhibits 14 know Barry Clark, but their service is a machine.
15 which is four on page 3, that's an affidavit from 15 MR. GARCIA: Objection.
16 the fax broadcaster. 16 Q. (BY MR. PIPER) So, if | ask you questions
17 Have you ever seen that affidavit 17 about how the WestFax service works, you can tell me
18 from the fax broadcaster? 18 the truth; is that correct?
19 A. Pardon me? 19 A. Yes.
20 Q. Have you ever seen the affidavit from the 20 MR. GARCIA: Objection.
21 fax broadcaster? 21 Q. (BY MR. PIPER) And do you know everything
22 A. ldon'trecall 22 there is to know about what relationship WestFax had
23 Q. Okay. You don't personally vouch for the 23 with BMW? Have you looked at their records to see
24 truth of everything the fax broadcaster says, do 24 what faxing they've done for BMW before?
25 you? 25 A. No.
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1 A. |--1--1don't understand the 1 Q. So, in your affidavit here where you say
2 relationship. 2 WestFax had no contact relationship or business with
3 Q. Allright. The fact that you're attaching 3 BMW FS at the top of page 3, you don't know whether
4 a -- or purporting to attach an affidavit by 4 that's true or not?
5 somebody else to your exhibit, you're not saying 5 A. As it pertains to this one fax, yes, itis
6 that -- under oath that everything they said is 6 true.
7 true, are you? 7 Q. But this doesn't say as it pertains to
8 A. With respect to the WestFax service? 8 this fax. This says that you've attached an
9 Q. Right. 9 affidavit for the broadcaster that broadcasted the
10 A. It's a machine. 10 one fax and that it has no contact relationship or
11 Q. But are you telling me that you're 11 business with BMW Financial Services; and you don't
12 swearing under oath that everything Barry Clark says 12 know whether that's true except as to this one fax?
13 about this case is true? 13 MR. HAYES: Jon, | object. You're not
14 MR. GARCIA: Objection. 14 reading what it says.
15 A. ldon't-- | don't understand the 15 MR. PIPER: Well, I'm objecting to the
16 question. 16 fact that you're attaching one guy's affidavit to
17 Q. (BY MR. PIPER) Okay. Are you vouching for 17 somebody else's affidavit when he has no personal
18 everything that Barry Clark says, that based on your 18 knowledge about the fax.
19 personal knowledge, what he's saying is true? 19 MR. HAYES: And you noted that objection,
20 A. Can we review the affidavit? 20 but what you're saying is not what the affidavit
21 Q. Well, you'd have to look at the affidavit 21 says. Mr. Ryan is saying the affidavit from the fax
22 first, right? 22 broadcaster stating it broadcasted the one fax for
23 A. (Nods head.) 23 CreditSmarts in December and that it had no contact
24 Q. And you haven't done that; is that 24 relationship with the BMW FS as attached as
25 correct? You're nodding. 25 Exhibit 4.
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1 MR. PIPER: Right. 1 on Facebook?
2 MR. HAYES: He's just restating what the 2 A. I'mnot a lawyer.
3 affidavit says. 3 MR. GARCIA: Objection.
4 Q. (BY MR. PIPER) So, all you know about 4 Q. (BY MR. HAYES) But do you think it would
5 Barry Clark is you're restating what he said; but 5 have violated the agreement?
6 you don't know whether that's true or not, do you? 6 A. 1don't know.
7 A. They have no relationship regarding this 7 MR. HAYES: That calls for a legal --
8 one fax. Yes. 8 A. I'm not a lawyer.
9 Q. But other than that, it could be that they 9 MR. HAYES: -- legal conclusion.
10 sent faxes for BMW every day. You don't know one 10 Q. (BY MR. PIPER) Okay. Well, a lot of
11 way or the other, right? 11 people have asked you about what your agreement was.
12 A. That's not my statement. 12 Would your agreement with BMW have prevented you
13 Q. Well, you say it has no contact 13 from e-mailing documents with their trademarks,
14 relationship or business. Do you know that WestFax 14 logos, and images?
15 has no contact relationship or business? 15 A. | think that would be up to counsel
16 A. And the second part of that is with 16 interpretation.
17 respect to Exhibit 1. 17 MR. GARCIA: Objection.
18 Q. Well, it doesn't say with respect to 18 Q. (BY MR. PIPER) So, you don't have an
19 Exhibit 1. It says is attached as Exhibit 4 which 19 opinion about that?
20 is his affidavit. 20 A. ldon't
21 In any event, what Barry Clark says 21 Q. And you don't know whether your agreement
22 Barry Clark can speak for himself; and you're not 22 with them prevented you from sending e-mails like
23 saying that what Barry Clark says is true or false 23 that?
24 because you don't -- you've never even uploaded a 24 A. ldon't
25 fax on WestFax as far as you can recall, right? 25 Q. Ijust wanted to clarify one thing about
242 244
1 A. Asfaras|canrecall. And I've never 1 the submission process because | thought the way |
2 met Barry. 2 understood it and then the way he asked it was a
3 Q. Right. So, you can't tell me how Barry 3 little different. So, | just want to make sure |
4 Clark runs his business -- 4 got it straight.
5 A. No. 5 So, I'm the car dealer. | want to
6 Q. -- or what relationship he has with BMW? 6 submit a loan for a customer. | go to CreditSmarts.
7 A. No. 7 | input the customer information, car number, all
8 Q. Okay. When you sent the e-mail to various 8 that stuff and then | send it to CreditSmarts and
9 people, including at least one friend that you 9 then there's a list of available lenders that comes
10 named, about the Up2Drive program, did you think you 10 back to me.
11 were violating your agreements with Up2Drive? 11 Has the loan information been
12 A. No. 12 submitted to any of the lenders at that point?
13 Q. Okay. Do you now think you violated your 13 A. No.
14 agreements with Up2Drive -- 14 Q. Okay. It only goes to the lenders once
15 A. Yes. 15 you then select that one of those loans looks good
16 Q. --when you sent that e-mail? 16 and then submit it a second time basically?
17 A. Yes, | believe so. 17 A. Correct.
18 Q. Okay. Now that you're sitting here, you 18 Q. Okay. |didn't quite understand that the
19 think you violated the agreement? 19 first time through.
20 A. Itinadvertently posted onto Facebook. 20 MR. PIPER: Okay. That's it for me.
21 So, yes. 21 MR. GARCIA: Likewise.
22 Q. Had you not posted it on Facebook, do you 22 MR. HAYES: Ditto.
23 think that sending an e-mail with the Up2Drive logo 23 THE COURT REPORTER: Mr. Hayes, did you
24 and one of their graphics about the drive check 24 want him to read and sign the transcript?
25 would have violated the agreement had it not posted 25 MR. HAYES: Sure.
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1 (Whereupon the deposition concluded at 1 STATE OF COLORADO )
2 3:28 p.m.) 2 )SS. REPORTER'S CERTIFICATE
3 3 COUNTY OF ARAPAHOE )
4 4 I, JESSICA R. BENSON, do hereby certify that | am
5 5 a Certified Shorthand Reporter and Notary Public within the
6 6 state of Colorado; that previous to the commencement of the
7 7 examination, the deponent was duly sworn by me to testify to
8 8 the truth.
9 | further certify that this deposition was taken
9 10 in shorthand by me at the time and place herein set forth
10 11 and was thereafter reduced to typewritten form, and that the
11 12 foregoing constitutes a true and correct transcript.
12 13 | further certify that | am not related to,
13 14 employed by, nor counsel of any of the parties or attorneys
14 15 herein, nor otherwise interested in the result of the within
15 16 action.
16 17 In witness whereof, | have affixed my signature
17 18 this 27th day of March, 2014.
18 19
19 20
21
20
21 PATTERSON REPORTING & VIDEO
22 22 Jessica R. Benson
Certified Shorthand Reporter
23 23
24 24
25 25
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1 I, Sean Ryan, do hereby certify that | 1 PATTERSON REPORTING & VIDEO, INC.
. . Highpoint
2 have read the foregoing transcript and that the same 2 21g70pSouth Parker Road, Suite 263
3 transcript and accompanying correction sheets, if any, 3 Denver, Colorado 80231
4 constitute a true and complete record of my testimony. 4 March 27, 2014
5 5 WILLIAM B. HAYES
Attorney at Law
6 6 257 Jackson Street
7 Denver, Colorado 80206
7
Sean Ryan 8 Case Name: City Select vs. BMW Bank of North America
8 Case No.: 13-cv-04595-NLH-JS
9 Deposition of: Sean Ryan
9 [ 1No Changes [ 1 Amendments attached 10 The deposition in the above-entitied matter is ready for
10 reading and signing. Please attend to this matter by
11 complying with ALL blanks checked below.
11 Subscribed and sworn to before me this 12 _XX_ arranging with us at (303)696-7680 to read and sign
12 day of 2014, 13 the deposition in our office.
13 My commission expires: 14 OR (if applicable),
14 _XX_ have deponent read your copy; signing attached original
15 15 signature page and any amendments sheets.
X 16 read enclosed deposition, sign attached signature page
Notary Public and any amendment sheets.
16 e
_XX_ within 35 days of the date of this letter.
17 18
18 ib Please be sure that the signature page and accompanying
19 amendment sheets, if any, are signed before a notary public
19 City Select Auto Sales vs. BMW Bank of North America, et al. and returned to our office at the above address.
20
20 If this matter has not been taken care of within said period
21 21 of time, the deposition will be filed unsigned pursuant to
the Rules of Civil Procedure.
22 22
23 Thank you.
23 Enclosures:
24 cc: Jonathan B. Piper, Raymond A. Garcia
25 24
25
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Highpoint

2170 South Parker Road, Suite 263
Denver, Colorado 80231

March 27, 2014

JONATHAN B. PIPER

Bock & Hatch, LLC

134 N. La Salle Street, Suite 1000
Chicago, lllinois 60602
(312)658-5500

Re: City Select Auto vs. BMW Bank of North America
Deposition of: Sean Ryan
Dear Mr. Piper:
Previously filed. Forwarding signature page and
amendment sheet(s).

Signed, no changes.
Signed, with changes, copy of which is enclosed.
No signature required.

Reading and signing not requested pursuant to CRCP
Rule 30(e)
Signature waived.
_XX_ Forwarding original transcript unsigned; signature
page and/or amendments will be forwarded if received.

Original exhibits included in ongoing notebook and will
be filed with counsel at conclusion of discovery.

Enclosures: (As above noted)

cc: William B. Hayes, Raymond A. Garcia
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Case 1:13-cv-04595-NLH-JS Document 1-2 Filed.0%30/13 Page 1 of 1 PagelD: 20

12-27-2@12 11:14 M2 306MHqu (W

—— BMW Bank of North America
Attention All Independents 1!
M is looking for
your BUSINESS
— 110% of (KBB) Retail value
— 2006 and newer vehicles
 Up to 90,000 miles

Call us at 888-345-0918 1914 Exhibit Jof

“Te be vemoved from this Ly, please Call 1-800-915-2571 ext 40413 ot Fax this dacument back i¢ 888-343-9503,
Please be surg to inclyde the ngmber to be removed Thank you”



~WestFax

smart communication

BILL TO:

Credit Smarts Corporation
Attn: Sean Ryan

231 East Alessandro Blvd
Suite 488A

Riverside, CA 92508

REMIT TO:

10465 PARK MEADOWS DRIVE SUITE 200
LONE TREE, CO 80124

TEL: (303) 299-9329
FAX: (303) 299-9309

Invoice

ACCOUNT NUMBER| DATE INVOICE #

4041 12/30/2012| 1157764
Terms
Net 30
ITEM DESCRIPTION QUANTITY AMOUNT
Broadcast Fax Per Page Normal CREDSMAR - Date: 12/27/2012 Job: 10,402.0 $416.08

BFX-26095188 Name: BMW Fax 12.27.12 - Super List Billing Code:

3,,44«4 Exhibit. JRA

th/dn

Patterson Reporiing & Video

Please Include your invoice number on your TOTAL

checks.




~WestFax

smart communication

ISSUED TO:

Credit Smarts Corporation
Attn: Sean Ryan

231 East Alessandro Bivd
Suite 488A

Payment Receipt

RS, (U 2 ACCOUNT NUMBER| DATE |PAYMENT #
4041 12/31/2012| 88965
ITEM DESCRIPTION QUANTITY AMOUNT
Payment CreditCard: 1 416.08
014 Exhibit JR&
Kyan
Patterson Reporting & Video
Thank you for your business. TOTAL 416.08




Thompson Jake, SF2-US-AP-4 </0o=BMWCORP/ou=Americas Administration Group/

e cn=Recipients/cn=ThompsJla>

Sent: Wednesday, August 7, 2013 9:17 PM
To: 'sryan@creditsmarts.com’

Subject: MSA

Sean,

Will you send me a copy of the MSA we have in place? It looks like our version is missing a page.

Thanks,
Jake.

up2drive
a division of BMW Bank of North America

Jake Thompson
Online Business Manager

5550 Britton Parkway
Hiliard, OH. 43026
Phone: (614)-718-6995
Fax: (614)-453-3425

mailto: ithompson@up2drive.com

Url: hitp:/iwww. up2drive.com

g E;?ibit JKB

R

Patterson Reporting & Video

BMWFS0000334



Thompson Jake, SF2-US-AP-4 </0o=BMWCORP/ou=Americas Administration Group/

From; cn=Recipients/cn=ThompsJa>
Sent: Thursday, August 8, 2013 12:30 PM
To: 'sryan@creditsmarts.com'

Subject: RE: MSA

Things are good, business is going well this year.
| do need to discuss a piece of fax marketing you guys are doing; do you have some time tomorrow?

Jake,

From: Sean Ryan [mailto:sryan@creditsmarts.com]
Sent: Wednesday, August 07, 2013 6:40 PM

To: Thompson Jake, SF2-US-AP-4

Subject: RE: MSA

| will grab it. How are things?

Sean Ryan
CreditSmarts.com
888-345-0918 ext. 307
sryan@creditsmarts.com

NOTICE

This e-mail and any attachments contain information which may be confidential or privileged and exempt from disclosure
under applicable law. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use of the
contents of this information is without autharization and is prohibited. If you have received this e-mail in error, please
immediately:

1) notify us by returning it to the sender and

2) delete this copy from your computer system,

From:Jake Thompson@bmwfs.com [mailto: Jake, Thompson@bmwfs.com]
Sent: Wednesday, August 07, 2013 2:17 PM

To: styan@creditsmarts, com

Subject: MSA

Sean,
Will you send me a copy of the MSA we have in place? It looks like our version is missing a page.

Thanks,
Jake.

up2drive

a division of BMW Bank of North America
Jake Thompson

Online Business Manager

5550 Britton Parkway A ihi
Hilliard, OH. 43026 3714 Exhibit Jgg
Phone: (614)-718-6995

K? Yan

Patterson Reporting & Video

BMWFS0000347



Fax: (614)-453-3425

mailto: jthompson@up2drive.com
Url: http:fwww. up2drive.com

No virus found in this message.
Checked by AVG - www.ave.com
Version: 2013.0.3392 / Virus Database: 3209/6557 - Release Date: 08/06/13

BMWFS0000348



From: Sean Ryan <sryan@creditsmarts.com>

Sent: Sunday, August 11, 2013 10:14 PM
To: Thompson Jake, SF2-US-AP-4 <Jake.Thompson@bmwfs.com>
Subject: call?

Do you have time in the morning? The employee who sent the email out to our registered dealer list forwarded the email to
me. | was out of town and did not authorize this.

What time do you have available?

Sean Ryan
CreditSmarts.com
888-345-0918 ext. 307
sr creditsmarts.com

NOTICE
This e-mail and any attachments contain information which may be confidential or privileged and exempt from disclosure
under applicable law. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use of the

contents of this information is without authorization and is prohibited. If you have received this e-mail in error, please
immediately:

1) notify us by returning it to the sender and

2) delete this copy from your computer system.

410-M E?;ibitﬂ

% an

Patterson Reporting & Video

BMWFS0000115



Thompson Jake, SF2-US-AP-4 </0=BMWCORP/ou=Americas Administration Group/

Fromg cn=Recipients/cn=Thompsla>
Sent: Monday, August 12, 2013 1:53 PM
To: 'sryan@creditsmarts.com’
Subject: RE: cali?

Today is pretty crazy, how about tomorrow morning 10:30am ET?

From: Sean Ryan [mailto: sryan@creditsmarts.com]
Sent: Sunday, August 11, 2013 6:14 PM

To: Thompson Jake, SF2-US-AP-4

Subject: call?

Do you have time in the morning? The employee who sent the email out to our registered dealer list forwarded the email to
me. | was out of town and did not authorize this.

What time do you have available?

Sean Ryan
CreditSmarts.com
888-345-0918 ext. 307
sryan@creditsmarts.com

NOTICE

This e-mail and any attachments contain information which may be confidential or privileged and exempt from disclosure
under applicable law. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use of the
contents of this information is without authorization and is prohibited. If you have received this e-mail in error, please
immediately:

1) notify us by returning it to the sender and

2) delete this copy from your computer system.

1.7~ 14 Exhibit
ﬁ‘f] [ }»l 1 \lm

|
Ryan

Patterson Re, orting & Video

BMWFS0000335



From: Sean Ryan <sryan@creditsmarts.com>

Sent: Monday, August 12, 2013 5:23 PM

To: Thompson Jake, SF2-US-AP-4 <Jake.Thompson@bmwfs.com>
Subject: RE: call?

Jake,

[ now know what this is all about and am terribly upset. The sales person that did this has offered his resignation which as of
today and | have refused.

A friend of mine referred me to a law office that has handled things like this before.

Alan 8. Kaplinsky, Esq. Partner Ballard Spahr LLP 1735 Market St. 51st Floor Philadelphia, PA 19108-7599
Phone: 215-864-8544 Cell: 215-858-7810

kaplinsky@ballardspahr,com

Turns out they also represent BMW on other circumstances and he did not want to engage unless he had your
acknowledgment.

Sean Ryan
CreditSmarts.com
888-345-0918 ext. 307

sryan@creditsmarts.com

NOTICE

This e-mail and any attachments contain information which may be confidential or privileged and exempt from disclosure
under applicable law. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use of the
contents of this information is without authorization and is prohibited. If you have received this e-mail in error, please
immediately:

1) notify us by returning it to the sender and

2) delete this copy from your computer system.

From: Jake. Thompson@bmwfs.com [mailto:Jake. Thompson@bmwfs.com]
Sent: Monday, August 12, 2013 6:53 AM

To: styan@creditsmarts.com

Subject: RE: call?

Today is pretty crazy, how about tomorrow morning 10:30am ET?

= o Exlgbit 188

From: Sean Ryan [mailto:sryan@creditsmarts. com]
Sent: Sunday, August 11, 2013 6:14 PM
To: Thompson Jake, SF2-US-AP-4

fyan

Subject: call? Patterson Reporting & Video

Do you have time in the morning? The employee who sent the email out to our registered dealer list forwarded the email to
me. | was out of town and did not authorize this.

What time do you have available?

BMWFS0000135



Sean Ryan
CreditSmarts.com
888-345-0918 ext. 307
sryan@creditsmarts.com

NOTICE
This e-mail and any attachments contain information which may be confidential or privileged and exempt from disclosure

under applicable law. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use of the
contents of this information is without authorization and is prohibited. If you have received this e-mail in error, please

immediately:

1) notify us by returning it to the sender and

2) delete this copy from your computer system.

No virus found in this message.
Checked by AVG - www.avg.com
Version: 2013.0.3392 / Virus Database: 3211/6570 - Release Date: 08/11/13

BMWFS0000136



From: Sean Ryan <sryan@creditsmarts.com>

Sent: Wednesday, August 28, 2013 6:07 AM
To: Thompson Jake, SF2-US-AP-4 <Jake.Thompson@bmwfs.com>
Subject: legal contact

Do you have a contact in your legal department? My firm is going to make this thing go away and needs a contact at Up2drive.

Did you find the hard copy of the agreement?

Sean Ryan
CreditSmarts.com
888-345-0918 ext. 307
styan@creditsmarts.com

NOTICE

This e-mail and any attachments contain information which may be confidential or privileged and exempt from disclosure
under applicable law. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use of the
contents of this information is without authorization and is prohibited. If you have received this e-mail in error, please
immediately:

1) notify us by returning it to the sender and

2) delete this copy from your computer system.

3404 Exhibit JRB
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L CN=RECIPIENTS/CN=THOMPSIA>
Sent: Wednesday, August 28, 2013 5:42 PM
To: sryan@creditsmarts.com

Subject: RE: legal contact

Thompson Jake, SF2-US-AP-4 </0O=BMWCORP/OU=AMERICAS ADMINISTRATION GROUP/

The contact is Joe Pitstick

oe, pitsti C

614-210-8542

Pawan had a copy, so we are good.

Thanks,
Jake.

From: Sean Ryan [mailto:sryan@creditsmarts.com]
Sent: Wednesday, August 28, 2013 2:07 AM

To: Thompson Jake, SF2-US-AP-4

Subject: legal contact

Do you have a contact in your legal department? My firm is going to make this thing go away and needs a contact at Up2drive.

Did you find the hard copy of the agreement?

Sean Ryan
CreditSmarts.com
888-345-0918 ext, 307

sryan@creditsmarts.com

NOTICE

This e-mail and any attachments contain information which may be confidential or privileged and exempt from disclosure
under applicable law. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use of the
contents of this information is without authorization and is prohibited. If you have received this e-mail in error, please

immediately:
1) notify us by returning it to the sender and

2) delete this copy from your computer system.

‘P?.!L; Ex{h)ibit N7
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Thompson Jake, SF2-US-AP-4 </0=BMWCORP/ou=Americas Administration Group/

From: cn=Recipients/cn=ThompsJa>

Sent: Thursday, December 6, 2012 4:32 PM
To: sryan@creditsmarts.com

Subject: Have not touched base in a while
Sean,

Let me know if you have some time next week to touch base on the program. I’ve accrued for the money we owe you for
funded loans, and I'd like to hear from you on any changes or enhancements we need to make to keep growing the number of
applications.

Thanks,
Jake.

up2drive
a division of BMW Bank of North America

Jake Thompson
Online Business Manager

5550 Britton Parkway

Hilliard, OH. 43026

Phone; (614)-718-6995

Fax: (614)-453-3425

mailto: ithompson@@up2drive . com
Url: hitp://mww, up2drive. com

41014 Exhibit JkB
/

Ky

/
an

Patterson Reporting & Video 8

BMWFS0000332



From: Sean Ryan <sryan@creditsmarts.com>

Sent: Friday, September 21, 2012 6:08 PM
To: Thompson Jake, SF2-US-AP-4 <Jake.Thompson@bmwfs.com>
Subject: RE: Quick chat on joint apps

When do you have time? | just got back from Kentucky. Am open today and all next week at your convenience. We are trying
to figure out how we can promote the Up2drive product by encouraging the email address to be completed on the apps at a

great level,

Sean Ryan
CreditSmarts.com
888-345-0918 ext. 307
sryan@creditsmarts.com

NOTICE
This e-mail and any attachments contain information which may be confidential or privileged and exempt from disclosure
under applicable law. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use of the

contents of this information is without authorization and is prohibited. If you have received this e-mail in error, please
immediately:

1) notify us by returning it to the sender and

2) delete this copy from your computer system.

From: Jake. Thompson@bmwfs.com [mailto:Jake, Thompson@bmwfs.com]
Sent: Tuesday, September 18, 2012 1:38 PM

To: sryan@creditsmarts.com; Jamie. Peters@bmwfs.com

Subject: RE: Quick chat on joint apps

Sean,

I'm looking at some application & booking data, and it iooks like we owe you some money. | show 12 booked deals to-date, and your
approval to book percentage is already the highest of any of our current partners. Very pleased with the results thus far.

Also, where did we leave off with the joint application issue?

Thanks,
Jake.

From:sryan@creditsmarts.com [mailto: sryan@creditsmarts.com]
Sent: Tuesday, July 24, 2012 3:27 PM

To: Thompson Jake, SF2-US-AP-41; Peters James, SF-1-140
Subject: Re: Quick chat on joint apps

Jake,
I will be in flight. Can we connect on Thursday?

Sean Ryan

CreditSmarts

888-345-0918

srvan@CreditSmarts.com
' ibit

----- Reply message ----- 341-14 E)/dclg\ &

From: "Jake. Thompson" <Jake. Thompson@bmwfs.com>

£ Yan

Patterson Reporting & Video
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Date: Tue, Jul 24, 2012 2:59 pm
Subject: Quick chat on joint apps

To: <Jamie.Peters@bmwfs.com>, <srvan(@creditsmarts.com>

BEGIN:VCALENDAR
METHOD:REQUEST
PRODID:Microsoft Exchange Server 2007
VERSION:2.0
BEGIN:VTIMEZONE
TZID:W. Europe Standard Time
'BEGIN:STANDARD
DTSTART:16010101T030000
TZOFFSETFROM:+0200
TZOFFSETTO:+0100
RRULE:FREQ=YEARLY;INTERVAL=1;BYDAY=-1SU;BYMONTH=10
END:STANDARD
BEGIN:DAYLIGHT
DTSTART:16010101T020000
TZOFFSETFROM:+0100
TZOFFSETTO:+0200
RRULE:FREQ=YEARLY;INTERVAL=1;BYDAY=-1SU;BYMONTH=3
END:DAYLIGHT
END:VTIMEZONE
BEGIN:VEVENT
ORGANIZER:MAILTO:Jake. Thompson@bmwfs.com
ATTENDEE;ROLE=REQ-PARTICIPANT;PARTSTAT=NEEDS-ACTION;RSVP=TRUE:MAILTO:Jamie.
Peters@bmwfs.com ;
ATTENDEE;ROLE=REQ-PARTICIPANT;PARTSTAT=NEEDS-ACTION;RSVP=TRUE:MAILTO:sryan@
credilsmarts.com
DESCRIPTION;LANGUAGE=en-US:When: Wednesday\, July 25\, 2012 1:30 PM-2:00 PM
(GMT-05:00) Eastern Time (US & Canada).\nWhere: Jamie's place\n\nNote: Th
¢ GMT offset above does not reflect daylight saving time adjustments.\n\n*
~ELE R kR Rk k| *\ n\n\n\n !
SUMMARY;LANGUAGE=en-US:Quick chat on joint apps
DTSTART; TZID=W. Europe Standard Time:20120725T 193000
DTEND;TZID=W. Europe Standard Time:20120725T200000
UID:040000008200E00074C5B7101A82E00800000000502C63F9AC69CD01000000000000000
01000000034F9FF8C39D63144BD6DSE31653F 1876
CLASS:PUBLIC
PRIORITY:5
DTSTAMP:20120724T185950Z
TRANSP:OPAQUE
STATUS:CONFIRMED
SEQUENCE:0
LOCATION;LANGUAGE=en-US:Jamie's place
X-MICROSOFT-CDO-APPT-SEQUENCE:0
X-MICROSOFT-CDO-OWNERAPPTID:2088269788
X-MICROSOFT-CDO-BUSYSTATUS:TENTATIVE
X-MICROSOFT-CDO-INTENDEDSTATUS:BUSY
X-MICROSOFT-CDO-ALLDAYEVENT:FALSE
X-MICROSOFT-CDO-IMPORTANCE:1
X-MICROSOFT-CDO-INSTTYPE:0
BEGIN:VALARM
ACTION:DISPLAY
DESCRIPTION:REMINDER
TRIGGER;RELATED=START:-PT 15M

BMWFS0000167



END:VALARM
END:VEVENT
END:VCALENDAR

No virus found in this message.

Checked by AVG - www.avg.com
Version: 2012.0.2221 / Virus Database: 2437/5275 - Release Date: 09/18/12

BMWFS0000168
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY —~ CAMDEN VICINAGE
CITY SELECT AUTO SALES, INC., a new Civil Action No. 13-cv-04595-NLH-IS
Jersey corporation, individually and as the . ‘
representative of a class of similarly situated Assigned to the Hon. Noel L. Hillman
persons, ,
Plaintiff, Referred to Magistrate Judge Joel
Schneider
Vs.
DEFENDANTS BMW BANK OF
BMW BANK OF NORTH AMERICA, INC., NORTH AMERICA, INC., AND
BMW FINANCIAL SERVICES NA, LLC, BMW FINANCIAL SERVICES NA,
CREDITSMARTS CORP., and JOHN LLC’S RESPONSES TO
DOES 1-12, PLAINTIFE’S FIRST AND SECOND
Defendants. SETS OF INTERROGATORIES
Pursuant to Federal Rule of Civil Procedure 33, defendants BMW Bank of North America,
Inc., and BMW Financial Services NA’s (together, the “BMW Defendants™) hereby respond to the

First and Second Set of Interrogatories (the “Interrogatories™) propounded by plaintiff City Select
Auto Sales, Inc. (“Plaintiff”) as follows:

PRELIMINARY STATEMENT

The BMW Defendants respond to the Interrogatories based upon the investigation
conducted in the time available since service of the Interrogatories. As of the date of these
Responses, the BMW Defendants have had an insufficient opportunity to review all documents,
interview all personnel and otherwise obtain information that may prove relevant in this case,
including, without limitation, through discovery of Plaintiffs and/or third parties. Asa
consequence, the BMW Defendants’ Responses are based upon information now known to the
BMW Defendants and that the BMW Defendants believe to be relevant to the subject matter
covered by the Interrogatories. In the future, the BMW Defendants may discover or acquire
additional information, or may discover documents currently in its possession, bearing upon the
Interrogatories and the BMW Defendants’ Responses thereto. Accordingly, the BMW Defendants
reserve the right: (1) to make subsequent revisions, supplementation or amendment to these

Responses based upon any information, evidence, documents, facts and things that hereafter may

LA 51726608
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be discovered, or the relevance of which may hereafter be discovered; and (2) to produce, introduce
or rely upon additional or subsequently acquired or discovered writings, evidence and information
at trial or in any pretrial proceedings held herein. The BMW Defendants incorporate this
Preliminary Statement into each Response as if fully set forth therein.

GENERAL OBJECTIONS

L The BMW Defendants object to the Interrogatories to the extent that they seek to
impose burdens on the BMW Defendants that are inconsistent with, or in addition to, the BMW
Defendants’ discovery obligations pursuant to the Federal Rules of Civil Procedure and/or the
Local Rules of this Court.

2. The BMW Defendants object to the Interrogatories to the extent that they are vague
and ambiguous.

3. The BMW Defendants object to the Interrogatories to the extent that they are
overbroad, unduly burdensome and harassing.

4. The BMW Defendants object to the Interrogatories to the extent that they seek
information that is neither relevant nor reasonably calculated to lead to the discovery of admissible
evidence in this action.

5 The BMW Defendants object to the Interrogatories to the extent that they are not
limited to a time period relevant or even proximate to the events at issue in this action.

6. The BMW Defendants object to the Interrogatories to the extent that they seek
information that is protected from disclosure by the attorney-client privilege, the attorney work-
product doctrine, applicable regulatory privileges or any other privilege or immunity.

1. The BMW Defendants object to the Interrogatories to the extent that they seek
confidential, proprietary business information that belongs to the BMW Defendants. All
confidential, proprietary business information produced by the BMW Defendants will be subject to
the Discovery Confidentiality Order entered by the Court.

8. The BMW Defendants will not provide such information without the execution by
the parties, and entry by the Court, of an appropriate Stipulation re Confidentiality Agreement and

Protective Order.

LA 51726608
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9. The BMW Defendants object to the Interrogatories to the extent that they seck
information in which non-parties have a legitimate expectation and/or right of privacy pursuant to
constitutional, statutory or case law.

10.  The BMW Defendants object to the Interrogatories to the extent that they seek
information that is not within the knowledge, custody or control of the BMW Defendants.

11 The BMW Defendants object to the Interrogatories to the extent that they are
impermissibly compound and seek to impermissibly avoid the limitation on interrogatories set by
the Court in this action.

12. The BMW Defendants object to the definition of the term “identify” on the grounds
that it seeks information in which non-parties have a legitimate expectation or right of privacy.

13.  Any documents produced by the BMW Defendants in response to the
Interrogatories are subject to all objections as to competence, relevance, materiality and
admissibility, as well as to any other objections on any grounds that would require the exclusion of
the information or any portion thereof if such information were offered into evidence, and the
BMW Defendants expressly reserve all such objections and grounds.

14. The BMW Defendants incorporate these General Objections into each Response

herein as if fully set forth.

SPECIFIC RESPONSES

INTERROGATORY NO. 1:

Identify each person involved in answering these Interrogatories, including persons who
you consulted or who provided information you relied on in answering any Interrogatory, and state

the information supplied by each such person.

RESPONSE TO INTERROGATORY NO. 1:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information
that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; and (iv) it seeks information that is protected from disclosure by the attorney-client

privilege and/or the attorney work-product doctrine. Without waiving, and subject to these and the
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General Objections, the BMW Defendants respond to this Interrogatory as follows: Jake Thompson

c/o Stroock & Stroock & Lavan LLP.

INTERROGATORY NO. 2:

State whether any of the BMW Defendants, or any other entity acting on their behalf, has
utilized facsimile transmissions delivered by telephone that advertised any property, goods, or
services of the BMW Defendants; and describe in detail the content of each different document sent
by such transmissions and the time period during which each different document was sent.

RESPONSE TO INTERROGATORY NO. 2:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information
that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; (iv) it seeks confidential, proprietary business information that belongs to the BMW
Defendants and /or third parties; (v) it is not limited to a time period relevant or even proximate to
the events at issue in this action; (vi) it is compound; and (vii) discovery is ongoing. Without
waiving, and subject to these and the General Objections, the BMW Defendants respond to this
Interrogatory as follows: The BMW Defendants have not transmitted any facsimile
advertisements, nor authorized the transmission of any facsimile advertisements on their behalf,

within the applicable four year statute of limitations.

INTERROGATORY NO. 3:

State whether any of the BMW Defendants, or any other entity acting on their behalf, has
utilized facsimile transmissions delivered by telephone that advertised “up2drive”; and describe in
detail the content of each different document sent by such transmissions and the time period during
which each different document was sent.

RESPONSE TO INTERROGATORY NO. 3:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it

is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information

LA 51726608
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that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; (iv) it seeks confidential, proprictary business information that belongs to the BMW
Defendants and /or third parties; (v) it is not limited to a time period relevant or even proximate to
the events at issue in this action; (vi) it is compound; and (vii) discovery is ongoing. Without
waiving, and subject to these and the General Objections, the BMW Defendants respond to this
Interrogatory as follows: The BMW Defendants have not transmitted any facsimile
advertisements, nor authorized the transmission of any facsimile advertisements on their behalf,

within the applicable four year statute of limitations,

INTERROGATORY NO. 4:

State whether any facsimile transmissions referred to in response to Interrogatories 2 and/or
3 were sent to Plaintiff and state the dates such transmissions were sent.

RESPONSE TO INTERROGATORY NO. 4:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information
that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; (iv) it seeks confidential, proprietary business information that belongs to the BMW
Defendants and /or third parties; (v) it is not limited to a time period relevant or even proximate to
the events at issue in this action; and (vi) discovery is ongoing. Without waiving, and subject to
these and the General Objections, the BMW Defendants respond to this Interrogatory as follows:
The BMW Defendants have not transmitted any facsimile advertisements, nor authorized the
transmission of any facsimile advertisements on their behalf, within the applicable four year statute

of limitations.

INTERROGATORY NO. 5:

Identify each person who has knowledge and/or was in any way involved in the facsimile
transmissions(s) referred to in response to Interrogatories 2 and/or 3, and identify the telephone

number(s) of the telephone line(s) used by the sending device; the telephone service provider for
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the telephone number(s), stating the name, address, and account number of Defendant or person
acting on Defendant’s behalf with that provider; state the address where the sending device was
located at the time each call was made; the make, model, manufacturer, and serial number of the
sending device; the owner of the sending device; and the owner’s telephone number.

RESPONSE TO INTERROGATORY NO. 5:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information
that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; (iv) it seeks confidential, proprietary business information that belongs to the BMW
Defendants and /or third parties; (v) it is not limited to a time period relevant or even proximate to
the events at issue in this action; (vi) it seeks information in which non-parties have a legitimate
expectation or right of privacy; (vii) it is compound; and (viii) discovery is ongoing, Without
waiving, and subject to these and the General Objections, the BMW Defendants respond to this
Interrogatory as follows: The BMW Defendants have not transmitted any facsimile
advertisements, nor authorized the transmission of any facsimile advertisements on their behalf,

within the applicable four year statute of limitations.

INTERROGATORY NO. 6:

Identify each person from whom any of the BMW Defendants claim to have received prior
express invitation or permission to send to Plaintiff the facsimile advertisements in response to
Interrogatories 2 and 3, all facts supporting the existence of such prior express invitation or
permission, and the date(s) that such consent was given.

RESPONSE TO INTERROGATORY NO. 6:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information
that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; (iv) it seeks confidential, proprietary business information that belongs to the BMW

Defendants and /or third parties; (v) it seeks information that is protected from disclosure by the

LA 51726608
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attorney-client privilege and/or the attorney work-product doctrine; (vi) it is not limited to a time
period relevant or even proximate to the events at issue in this action; (vii) it seeks information in
which non-parties have a legitimate expectation or right of privacy; (viii) it is compound; and (ix)
discovery is ongoing. Without waiving, and subject to these and the General Objections, the BMW
Defendants respond to this Interrogatory as follows: The BMW Defendants have not transmitted
any facsimile advertisements, nor authorized the transmission of any facsimile advertisements on

their behalf, within the applicable four year statute of limitations.

INTERROGATORY NO. 7:

Identify each person involved in the creation of an established business relationship (EBR)
between any BMW Defendant and Plaintiff, all facts supporting the existence of such an EBR, the
date(s) on which such EBR was formed, and each person involved in maintaining a log or other
record of such EBR.

RESPONSE TO INTERROGATORY NO. 7:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (1) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information
that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; (iv) it seeks confidential, proprietary business inforﬁlation that belongs to the BMW
Defendants and /or third parties; (v) it is not limited to a time period relevant or even proximate to
the events at issue in this action; (vi) it is compound; and (vii) discovery is ongoing. Without
waiving, and subject to these and the General Objections, the BMW Defendants respond to this
Interrogatory as follows: The BMW Defendants do not have, and have not had, any relationship

with Plaintiff.

INTERROGATORY NO. §:

Identify each person who has knowledge and/or was in any way involved in the facsimile

transmission(s) of Exhibit A to the Complaint herein.
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RESPONSE TO INTERROGATORY NO. 8:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information
that is protected from disclosure by the attorney-client privilege and/or the attorney work-product
doctrine; (iv) it seeks information in which non-parties have a legitimate expectation or right of
privacy; and (v) discovery is ongoing. Without waiving, and subject to these and the General
Objections, the BMW Defendants respond to this Interrogatory as follows: The BMW Defendants
were in no way involved with, or had knowledge of, the transmission of the facsimile attached as
Exhibit A to the Complaint. However, based on an informal exchange of documents in this action,
the BMW Defendants believe that Barry Clark and Sean Ryan are individuals that have knowledge

of, or were involved, in the facsimile transmission of Exhibit A.

INTERROGATORY NO. 9:

Identify each and every contract, agreement or understanding between Creditsmarts and any
of the BMW Defendants, and state the effective dates of such contract, agreement or understanding

(including the current status).

RESPONSE TO INTERROGATORY NO. 9:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information
that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; (iv) it seeks confidential, proprietary business information that belongs to the BMW
Defendants and /or third parties; (v) it is not limited to a time period relevant or even proximate to
the events at issue in this action; and (vi) discovery is ongoing. Without waiving, and subject to
these and the General Objections, the BMW Defendants respond to this Interrogatory as follows:
The Master Professional Services Agreement dated March 29, 2012; the Up2Drive/Vendor
Marketing Agreement dated April 6, 2012, Both of these contracts are still in effect as of the date

of these responses.
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INTERROGATORY NO. 10:

Identify every person having knowledge of the solicitation, negotiation, drafting, execution,
and performance of each contract, agreement or understanding between the BMW Defendants and

Creditsmarts.

RESPONSE TO INTERROGATORY NO. 10:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information
that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; (iv) it seeks confidential, proprietary business information that belongs to the BMW
Defendants and /or third parties; (v) it seeks information that is protected from disclosure by the
attorney-client privilege and/or the attorney work-product doctrine; (vi) it is not limited to a time
period relevant or even proximate to the events at issue in this action; and (vii) discovery is
ongoing. Without waiving, and subject to these and the General Objections, the BMW Defendants

respond to this Interrogatory as follows: Jake Thompson and Pawan Murthy.

INTERROGATORY NO. 11:

For each month during which any contract, agreement or understanding between
Creditsmarts and any of the BMW Defendants has been in effect, identify the number of loan
applications submitted through Creditsmarts to the BMW Defendants pursuant to such contact,

agreement or understanding.

RESPONSE TO INTERROGATORY NO. 11:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information
that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; (iv) it seeks confidential, proprietary business information that belongs to the BMW
Defendants and /or third parties; (v) it is not limited to a time period relevant or even proximate to
the events at issue in this action; and (vi) discovery is ongoing. Without waiving, and subject to

these and the General Objections, the BMW Defendants respond to this Interrogatory as follows:
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Applications Submitted

Month Through Creditsmarts
June 2012 16
July 2012 41
August 2012 59

September 2012 45

October 2012 33

November 2012 23

December 2012 28
January 2013 34
February 2013 38
March 2013 37
April 2013 34
May 2013 28
June 2013 15
July 2013 37
August 2013 48

September 2013 11

December 2013 6

INTERROGATORY NO. 12:

Provide a general description of any category of proprietary or confidential information
provided by the BMW Defendants to Creditsmarts in connection with any business dealings

between them.

RESPONSE TO INTERROGATORY NO. 12:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information

10
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that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; (iv) it seeks confidential, proprietary business information that belongs to the BMW
Defendants and /or third parties; (v) it is not limited to a time period relevant or even proximate to

the events at issue in this action; and (vi) discovery is ongoing.

INTERROGATORY NO. 13:

What advertisements, to the BMW Defendants’ knowledge, did Creditsmarts use to
promote its relationship with, or goods or services of, the BMW Defendants? Identify the form of
advertisement, how it was used (e.g., fax, publication, television or radio, internet), when the BMW
Defendants first became aware of such advertisement, and what action(s) BMW the BMW
Defendants took with regard to such advertisement.

RESPONSE TO INTERROGATORY NO. 13:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it secks information
that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; (iv) it seeks confidential, proprietary business information that belongs to the BMW
Defendants and /or third parties; (v) it is not limited to a time period relevant or even proximate to
the events at issue in this action; (vi) it is compound; and (vii) discovery is ongoing. Without
watving, and subject to these and the General Objections, the BMW Defendants respond to this
Interrogatory as follows: Creditsmarts was not authorized to advertise the BMW Defendants’
services and, to the BMW Defendants’ knowledge, did not advertise the BMW Defendants’

services.

INTERROGATORY NO. 14:

Identify any goods or services of the BMW Defendants that were advertised in Exhibit A to

the Complaint.

11
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RESPONSE TO INTERROGATORY NO. 14:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it seeks information that is neither relevant nor reasonably calculated
to lead to the discovery of admissible evidence in this action; and (iii) discovery is ongoing.
Without waiving, and subject to these and the General Objections, the BMW Defendants respond

to this Interrogatory as follows: Exhibit A speaks for itself.

INTERROGATORY NO. 15:

Identify any of the BMW Defendants’ names, trademarks, service marks, or the terms of
any contract involving the BMW Defendants and Creditsmarts, that are used or referred to in
Exhibit A to the Complaint.

RESPONSE TO INTERROGATORY NO. 15:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (ii1) it seeks information
that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; and (iv) discovery is ongoing. Without waiving, and subject to these and the General
Objections, the BMW Defendants respond to this Interrogatory as follows: Exhibit A speaks for

itself.

INTERROGATORY NO. 16:

Identify every person who has contacted Defendant to communicate a desire not to receive

facsimile transmissions.

RESPONSE TO INTERROGATORY NO. 16:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information
that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; (iv) it seeks confidential, proprietary business information that belongs to the BMW
Defendants and /or third parties; (v) it is not limited to a time period relevant or even proximate to
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the events at issue in this action; (vi) it seeks information in which non-parties have a legitimate

expectation or right of privacy; and (vii) discovery is ongoing.

INTERROGATORY NO. 17:

Identify each person who was involved in handling or responding to removal or opt-out
request(s) for any advertisement.

RESPONSE TO INTERROGATORY NO. 17:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information
that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; (iv) it seeks confidential, proprietary business information that belongs to the BMW
Defendants and /or third parties; (v) it seeks information that is protected from disclosure by the
attorney-client privilege and/or the attorney work-product doctrine; (vi) it is not limited to a time
period relevant or even proximate to the events at issue in this action; and (vii) discovery is

ongoing.

INTERROGATORY NO. 18:

Identify each TCPA lawsuit filed against you, and for each lawsuit, provide the date the suit
was filed, county and state or federal district where the suit was filed, and the case number.

RESPONSE TO INTERROGATORY NO. 18:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information
that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; (iv) it is not limited to a time period relevant or even proximate to the events at issue in

this action; (v) it is compound; and (vi) discovery is ongoing.
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INTERROGATORY NO. 19:

Identify each fact witness whom you may call as a witness and state in detail the subject

matter of each witness’ testimony.

RESPONSE TO INTERROGATORY NO. 19:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (1) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information
that is protected from disclosure by the attorney-client privilege and/or the attorney work-product
doctrine; (iv) it is premature; and (v) discovery is ongoing. Without waiving, and subject to these
and the General Objections, the BMW Defendants respond to this Interrogatory as follows: Jake
Thompson regarding the relationship between Creditsmarts and the BMW Defendants; Pawan
Murthy regarding the negotiation of the contracts between Creditsmarts and the BMW Defendants.

The BMW Defendants reserve their right to identify additional witnesses as discovery progresses.

INTERROGATORY NO. 20:

Identify each opinion witness whom you may call as a witness and state in detail the

opinion each witness will provide at trial.

RESPONSE TO INTERROGATORY NO. 20:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (1) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information
that is protected from disclosure by the attorney-client privilege and/or the attorney work-product

doctrine; (iv) it is premature; and (v) discovery is ongoing.

INTERROGATORY NO. 21:

Identify any and all means (including outside services) that the BMW Defendants used
from 2011 to the filing of the present lawsuit to be aware of use and/or protect against unauthorized
use by other entities on internet websites of BMW intellectual property, names, trade or service
marks, including “up2drive”, and if the BMW Defendants were aware of any such use by
Creditsmarts during that time period state what the BMW Defendants were aware of, how and

when they gained such awareness. >
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RESPONSE TO INTERROGATORY NO. 21:

The BMW Defendants object to this Interrogatory on the grounds, among others, that: (i) it
is vague and ambiguous; (ii) it is overly broad, burdensome and harassing; (iii) it seeks information
that is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence in
this action; (iv) it seeks confidential, proprietary business information that belongs to the BMW
Defendants and /or third parties; (v) it seeks information in which non-parties have a legitimate

expectation or right of privacy; (vi) it is compound; and (vii) discovery is ongoing.

W JW“?\« /JN

Dated: February 26, 2014

Raynfond A. Garcia (pro hac vice)
STROOCK & STROOCK & LAVAN LLP
rgarcia@stroock.com

180 Maiden Lane

New York, NY 10038

Telephone: (212) 806-5400

Facsimile: (212) 806-6006

Attorneys for Defendants

BMW BANK OF NORTH AMERICA and BMW

FINANCIAL SERVICES NA, LLC
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VERIFICATION

1, Jake Thompson, declare as follows:

I am authorized to make this Verification on behalf of defendants BMW Bank of North
America, Inc. and BMW Financial Services NA, LLC (together, the “BMW Defendants”). Ihave
read the foregoing Responses to Plaintiff’s First and Second Sets of Interrogatories (the
“Responses™). I am informed and believe, including based on a review of the records maintained
by the BMW Defendants, that the facts set forth in the Responses are true.

I declare under penalty of perjury under the laws of the State of Ohio that the foregoing is

true and correct.

Executed this Z{, day of February 2014.

© ™ Jake Thomfison
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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY- CAMDEN VICINAGE

CITY SELECT AUTO SALES, INC., a new Jersey Case No. 13-cv-04595-NLH-JS
corporation, individually and as the representative of

a class of similarly situated persons,
Plaintiff,

Assigned to the Hon. Noel L. Hillman

Referred to Magistrate Judge Joel
Vs. Schneider

BMW BANK OF NORTH AMERICA, INC., BMW | CERTIFICATE OF SERVICE
FINANCIAL SERVICES NA, LLC,
CREDITSMARTS CORP., and JOHN
DOES 1-12,

Defendants.

] hereby certify that a true and correct copy of the foregoing Responses to Plaintiff’s First
and Second Sets of Interrogatories was served via mail on all attorneys of record on February 26,

2014, as follows:

Alan C. Milstein, Esq.

Sherman, Silverstein, Kohl, Rose & Podolsky PC
Eastgate Corporation Center

308 Harper Drive, Suite 200

Moorestown, NJ 08057

Attorneys for Plaintiff City Select Auto Sales, Inc.

Robert A. Smith

Smith & Doran, PC

60 Washington Street

Morristown, NJ 07960

Attorneys for Defendant Creditsmarts Corporation

Thomas J. Gaynor

Smith & Doran, P.C.

60 Washington Street

Morristown, NJ 07960

Attorneys for Defendant Creditsmarts Corporation
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Dated: February 26, 2014

LA 51726608

By: W:t@w‘)’k /JN-

Raymond A. Garcia (pro hac vice)
STROOCK & STROOCK & LAVAN LLP
rgarcia@stroock.com

180 Maiden Lane

New York, NY 10038

Telephone: (212) 806-5400

Facsimile: (212) 806-6006

Attorneys for Defendants

BMW BANK OF NORTH AMERICA and
BMW FINANCIAL SERVICES NA, LLC




UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY — CAMDEN VICINAGE

Defendants.

CITY SELECT AUTO SALES, INC,, a )
New Jersey corporation, individually and )
as the representative of a class of similarly )
situated persons, ) Case No. 13-cv-04595-NLH-JS
)
Plaintiff, ) Hon. Noel L. Hillman, J.
)
V. ) Hon. Joel Schneider, Mag. J.
)
BMW BANK OF NORTH AMERICA, ) PLAINTIFF'S SECOND SET OF
INC., BMW FINANCIAL SERVICES NA, ) REQUESTS FOR PRODUCTION
LLC, CREDITSMARTS CORP., and ) TO DEFENDANT
JOHN DOES 1-12, ) CREDITSMARTS
)
)
)

Plaintiff, City Select Auto Sales, Inc. (“‘Plaintiff’), in accordance with Fed. R.
Civ. P. 34, hereby requests that defendant Creditsmarts Corp. (“Creditsmarts”),
produce the following documents for inspection and copying at the offices of the
undersigned within 30 days from the date of service hereof. These discovery requests
are deemed continuing to the full extent authorized by the Federal Rules of Civil
Procedure. Please follow the Definitions and Instructions contained in Plaintiff's first
set of interrogatories.

GENERAL OBJECTIONS

Creditsmarks incorporates herein in their entirety the General Objections set
forth in Creditsmarts Responses to Plaintiff's First Set of Requests for Production as
if fully set forth herein.

DOCUMENTS REQUESTED

Pattersor&eporting & Video




39.  All webpages on websites operated by or on behalf of Creditsmarts,
including any pages for which login access is required, including without limitation
any pages that advertised access to the BMW Defendants.

RESPONSE: Creditsmarts has two (2) websites. The pages for the websites are

attached. The websites do not advertise access to the BMW Defendants.

40.  Any web portals, interface or software made available by Creditsmarts to
members of the CreditSmarts network of lenders and dealers, including without
limitation any pages or windows that refer to the BMW Defendants.

RESPONSE: None.

Respectfully submitted, By: /s/ Robert A. Smith
Robert A. Smith
SMITH & DORAN, PC
60 Washington Street, Suite 302
Morristown, New Jersey 07960

Telephone: (973) 292-0016
Telecopier: (973) 292-9168

Attorney for Defendant
CREDITSMARTS CORP.



CERTIFICATE OF SERVICE

[ hereby certify that on February ﬂ_, 2014, 1 caused a true and correct copy of Creditsmarts Responses
to Plaintiff’s Second Set of Requests for Production to be served upon all counsel of record in this case
in accordance with the Federal Rules of Civil Procedure and the District of New Jersey’s Local Rules
on Electronic Service:

Alan C. Milstein, Esq.

SHERMAN, SILVERSTEIN
KOHL, ROSE & PODOLSKY, P.A.
East Gate Corporate Center

308 Harper Drive, Suite 200
Moorestown, New Jersey 08057
Telephone: (856) 662-0700
amilstein@shermansilverstein.com

Phillip A. Bock, Esq.

Jonathan B. Piper, Esq.

BOCK & HATCI, LLC

134 North La Salle Street, Suite 1000
Chicago, Illinois 60602

Telephone: (312) 658-5500

Brian J. Wanca, Esq.
ANDERSON + WANCA

3701 Algonquin Road, Suite 760
Rolling Meadows, Illinois 60008
Telephone: (847) 368-1500

Attorneys for Plaintiff

Ryan L. Di Clemente, Esq.

Saul Ewing LLP

750 College Road East, Suite 100
Princeton, New Jersey 08540
Telephone: 609 452-5057
rdiclemente@saul.com

Attorney for BMW Bank of North America, Inc.

| certify that the foregoing statements made by me are true. [ am aware that if any such statements are
willfully false, I am subject to punishment.

Dated: February _fi ,2014 /s/ Robert A. Smith
Aftorney for Creditsmarts Corp.
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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY — CAMDEN VICINAGE

Defendants.

CITY SELECT AUTO SALES, INC., a )
New Jersey corporation, individually and )
as the representative of a class of similarly )
situated persons, ) Case No. 13-cv-04595-NLH-JS
)
Plaintiff, ) Hon. Noel L. Hillman, J.
)
V. ) Hon. Joel Schneider, Mag. J.
)
BMW BANK OF NORTH AMERICA, ) PLAINTIFF'S FIRST SET OF
INC., BMW FINANCIAL SERVICES NA, ) REQUESTS FOR PRODUCTION
LLC, CREDITSMARTS CORP., and )  TO DEFENDANT
JOHN DOES 1-12, )  CREDITSMARTS
)
)
)

Plaintiff, City Select Auto Sales, Inc. (“Plaintiff’), in accordance with Fed. R.
Civ. P. 34, hereby requests that defendant Creditsmarts Corp. (“Creditsmarts”),
produce the following documents for inspection and copying at the offices of the
undersigned within 30 days from the date of service hereof. These discovery requests
are deemed continuing to the full extent authorized by the Federal Rules of Civil
Procedure. Please follow the Definitions and Instructions contained in Plaintiff's first

set of interrogatories.

GENERAL OBJECTIONS

1. To the extent Defendant produces documents in response to any of the
Document Requests, it does so without conceding the materiality, admissibility or
relevance of any such document, or of any other substantive responses to the

Plaintiff's Requests. g\ﬂ’ M Exhibit J¢b

I
fyun
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2. Defendant objects to all definitions, instructions, and Document
Requests to the extent that they purport to impose obligations beyond those required
or permitted by the Fed. R. Civ. P. 34 and Local New Jersey Civil Rules.

3. Defendant objects to these Document Requests to the extent that they
purport to require identification and disclosure of documents and information that
were prepared in anticipation of litigation, constitute attorney work product, reveal
privileged attorney client communications, or are otherwise protected from disclosure
under applicable privileges, laws or rules. Defendant hereby claims such privileges
and protections to the extent implicated by each Document Request, and exclude
privileged and protected information from its responses to the Document Requests.
Any disclosure of such protected or privileged information is inadvertent, and is not
intended to waive those privileges and protections.

4. Defendant objects to each of the Document Requests to the extent it
purports to seek information or documents not presently in the possession, custody
or control of Defendant, but in the possession of third parties or separate legal
entities.

5. Defendant objects to these Document Requests to the extent that they
assume the truth of any matters in dispute.

6. Defendant objects to these Document Requests to the extent that they
seek documents not relevant to the claims or defenses of any party to the action and
to the extent that they seek documents not reasonably calculated to lead to the

discovery of admissible evidence.



7. Defendant’s objections and responses to the Document Requests are
based on information now known to Defendant. Defendant has not yet completed
its discovery of the facts of this lawsuit nor prepared for trial and therefore reserves
the right to amend, modify, or supplement its objections and responses if it learns
of new information.

8. All responses stated below incorporate the above stated objections and
are provided subject to and without waiving any of the objections stated above. The
fact that Defendant chooses not to repeat each of the foregoing objections for each
specific Document Request shall not waive any of the above stated objections.

9. Defendant objects to the Document Requests to the extent that they are
vague, ambiguous, overbroad, unduly burdensome, duplicative, cumulative or
otherwise unclear as to the precise information sought.

10.  Defendant objects to the Document Requests to the extent that they
seek information that Defendant does not maintain in the normal course of its
business.

11.  Defendant objects to the Document Requests to the extent that they
seek confidential, proprietary, or business information of Defendant.

12.  The decision by Defendant to respond to the Document Requests,
notwithstanding the objectibnable nature of any of the individual document request,
definitions, or instructions, should not be construed as: (a) an admission that the
document and information provided is relevant or admissible; (b) a waiver of any
general or specific objection; or (¢) an agreement that requests for similar

documentation and information will be treated in a similar manner. The Defendant



specifically reserves all objections to the competency, relevancy, materiality and
admissibility of the information provided, and all objections as to burden, vagueness,
unintelligibility, breadth, and ambiguity.

13. Defendant objects to the Document Requests on the grounds and to the
extent that compliance would be unduly burdensome. As used herein, “unduly
burdensome” means that responding to the Document Request requires an
unreasonably extensive or expense search for documents and information that are of
little or no value to this lawsuit, such that the burden and expense of obtaining the
documents or information far outweigh the value of their production.

14. Defendant’s attorneys drafted these Responses and are responsible for
their word usage and sentence structure.

DOCUMENTS REQUESTED

[ Each different form of any document that promotes, advertises,
announces, or solicits any property, goods, or services of Creditsmarts, and which was
sent by or on behalf of Creditsmarts by facsimile transmission.

RESPONSE: Exhibit A attached to Plaintiffs Complaint. The facsimiles Creditsmarts
typically sent contained its rates and guidelines. No other companies are mentioned
in those faxes. The rates and guidelines change so Creditsmarts does not have any of
those facsimiles. Exhibit A is not typical. Exhibit A was sent by a former employee
without Creditsmarts knowledge. Exhibit A does not mention Creditsmarts nor have
any rates or guidelines.

2. All documents that indicate that any person, including but not limited to

Plaintiff, gave prior express permission or invitation to Creditsmarts to receive



facsimile transmissions of any document referred to in Request No. 1, or that relate to
how such prior express permission or invitation was sought or obtained

RESPONSE: Creditsmarts offers lending and compliance solutions to non-franchise
automobile dealers. Creditsmarts dealers have the opportunity to offer their car
buying customers loan programs with interest rates and other terms that otherwise
would not be available. The Creditsmarts employees each contact 80-100 auto
dealerships and lenders a day. The automobile dealers and lenders are in the
Creditsmarts general database. Creditsmarts employees follow a written script to
introduce Creditsmarts and its programs, briefly explain why the automobile dealers
and lenders should subscribe to Creditsmarts services and to request the automobile
dealers and lenders to watch a live demonstration of Creditsmarts services on line. If
the automobile dealer or lender does not express any interest or declines, then this is
noted in their file in the general database and no further contact, including calling or
faxing, is made. Pursuant to the script, for those automobile dealers and lenders who
do express an interest in Creditsmarts services, Creditsmarts employees next request
specific information from them, including, contact name(s), address(es), phone
numbers, facsimile numbers and Speciﬁc information about their businesses and
needs. Creditsmarts specifically asks each automobile dealer and lender who
expresses any interest in Creditsmarts services for their permission to receive
information that advertises and explains Creditsmarts opportunity and services
(program guides, rate sheets, etc.). This information is required by Creditsmarts in
order to create an internal record in Creditsmarts live data base and before any

demonstration can be given then or at a later date. The sales message and procedure



is the same and accomplished in a uniform manner to all automobile dealers and
lenders. Those automobile dealers and lenders who express any interest in
Creditsmarts services also make inquiries as to Creditsmarts’ products and services
and/or request information about the opportunity and services. The automobile
dealers and lenders who wish to do business with Creditsmarts and have consented to
receive facsimile advertising materials in the ordinary course of such business
relationship are individually added to a separate live automobile dealer and lender
database maintained by Creditsmarts. The members of that organically created
business to business database are divided into three (3) categories: (1) automobile
dealers and lenders who have subscribed to be a Creditsmarts member, agreed to the
Terms and Conditions of Creditsmarts and paid for Creditsmarts full suite of services;
(2) Free subscribers, sponsored by lenders who want to do business with specific
automobile dealers, who subscribe and agree to the Terms and Conditions for a lesser
level of services; and (3) Inactive dealers Creditsmarts spoke to and who were
subscribers for the Creditsmarts services but are no longer paying their subscriptions
and other dealers Creditsmarts contacted and were fully and completely entered into
the live data base and who gave their permission to receive facsimiles from
Creditsmarts. Each automobile dealer and lender in the live database provided all of
its information, agreed to the Terms and Conditions of Creditsmarts, agreed to
receive facsimiles advertising Creditsmarts services (e.g. rates and guidelines) and
has an EBR with Creditsmarts. The recipients of each separate fax transmission are
separately chosen from the subscribers in the most current version of the live

database depending upon the nature, extent, location and/or subject matter of the



facsimile. Creditsmarts employees make calls to and also receive calls from
automobile dealers and lenders who are no longer in business or no longer wish to do
business with Creditsmarts or no longer wish to receive facsimile advertisement
materials from Creditsmarts. Some automobile dealers and lenders wish to get the
information on the facsimiles online or from other sources. Some do not wish to
receive facsimiles. These automobile dealers and lenders call Creditsmarts and
Creditsmarts promptly removes their names and fax numbers or they call the toll free
removal number on the opt-out notice on Exhibit A and their fax number is removed
immediately.

3. All documents indicating that an established business relationship
existed between Creditsmarts and any person, including but not limited to Plaintiff,
to whom any facsimile transmission of any document referred to in Request No. 1 was
gsent.

RESPONSE: See Response #2

4. All documents that indicate that Plaintiff gave prior express permission
or invitation to Creditsmarts to receive facsimile transmissions of Exhibit A to the
Complaint, or that relate to how such prior express permission or invitation was
sought or obtained.

RESPONSE: See Response #2.

5. All documents indicating that an established business relationship

existed between Creditsmarts and Plaintiff at the time Exhibit A to the Complaint

was faxed.



RESPONSE: See Response #4. Creditsmarts employees contacted and interacted with
Plaintiff in the same method and manner as it does for all of its subscribers and
pursuant to the script. Plaintiff would not be entered into Creditsmarts live data base
without first expressing an interest in Creditsmarts opportunity and services and
then providing its name, address, phone and fax numbers. When this occurred,
Plaintiff would also be asked to give its prior consent to receive materials that explain
the Creditsmarts opportunity and services by facsimiles. The expression of interest in
Creditsmarts opportunity and services, requests for information and further inquiries
would also be the basis for the formation of an EBR with Plaintiff. Plaintiff was
entered into the live database on November 4, 2011. Plaintiff was categorized as an
Inactive dealer in its database. Creditsmarts employees contacted Plaintiff at least
two (2) more times in November 2011 and March 2012. Discovery from Plaintiffs
current and former employees, including Troy Casey, Anthony Salkauski, Deborah
Shadow, Rhonda Banks, Salina Singleton and Sara Lwin-Robertson will also reveal
additional contacts and discussions by Creditsmarts with Plaintiff, Plaintiffs prior
consent and business relationships with Creditsmarts and the business relationships
with BMW, Liberal Finance, Excel Credit Union and Plaintiffs buyers who used
Creditsmarts services.

6. All documents identifying any entity that sent any facsimile
transmissions of any document, by or on behalf of Creditsmarts, to Plaintiff.
RESPONSE: Westfax, Inc. Invoice dated December 30, 2012. The Invoice was
previously provided to Plaintiffs counsel and Defendant BMW’s counsel as a part of

the Westfax, Inc. Affidavit.



7. Any contract or advertising agreement entered into between
Creditsmarts and any third party for fax broadcasting services to be provided by that
third party or by any other party.

RESPONSE: The Customer Agreement between Creditsmarts and Westfax, Inc.

3. All invoices, bills, purchase orders, receipts, statements, or other
documents which set forth or identify the number, dates, charges, credits, offsets, or
amounts owed or paid to any third person for the creation or transmission by
facsimile of any document referred to in Request No. 1, including without limitation
creation or transmission of Exhibit A to the Complaint.

RESPONSEi Westfax, Inc. Invoice dated December 30, 2012 sets forth the amount
owed and paid for the transmission of Exhibit A.

9. All correspondence with any person who was involved in the facsimile
transmission of any document referred to in Request No. 1, including without
limitation creation or transmission of Exhibit A to the Complaint.

RESPONSE: None

10.  All documents exchanged between Creditsmarts and any third party
regarding the fax broadcasting services provided by a third party to Creditsmarts.
RESPONSE: None. Creditsmarts uploaded its Order to the Westfax, Inc. web based
fax broadcast platform to transmit.

11.  All documents that indicate or tend to indicate the number of
transmissions, via facsimile by or on behalf of Creditsmarts of Exhibit A to the
Complaint.

RESPONSE: Westfax, Inc. Invoice dated December 30, 2012.



12.  All documents identifying the identities, addresses, or telephone or fax
numbers to which facsimile transmissions of Exhibit A were sent by or on behalf of
Creditsmarts.

RESPONSE: None. Creditsmarts proprietary, confidential, organically created and
dynamically changing live data base may have been a source for some of the
requested information but there are no documents to confirm or substantiate that.
Exhibit A was not typical of the facsimiles containing rates, guidelines and other
information and so there is no prior practice or course of conduct to make any such
determination.

13.  All documents which identify how removals or opt-out requests are and
were handled by Creditsmarts.

RESPONSE: None. Creditsmarts used a free toll free removal service offered by
Westfax, Inc. As a practical matter, Creditsmarts subscribers who did not wish to
receive facsimile advertising materials from Creditsmarts for any of a variety reasons
called Creditsmarts or called the toll free removal number on Exhibit A for a prompt
removal of their facsimile numbers. The free toll free removal service is automatic
and self-executing by the caller. Creditsmarts is not aware of any issue or complaint
regarding the opt-out notice or any failure to promptly remove a customer’s facsimile
number upon request.

14.  All documents which identify the number of days needed to comply with

each removal or opt-out request.



RESPONSE: None. See Response #13. Westfax, Inc.’s free toll free removal service
automatically and immediately removes any facsimile number a caller requests to be
removed.

15. A mirror image of each hard drive, backup server, or device used in
connection with the facsimile transmissions of Exhibit A to the Complaint (including
devices used to transmit Exhibit A or a fax list to a fax broadcaster).

RESPONSE: Creditsmarts has no knowledge or record of a hard drive, backup server
or device that was used to upload Creditsmarts order to Westfax Inc.’s web based fax
broadcast platform.

16. A mirror image of each hard drive, backup server, or device containing
mformation relating to the sending of the facsimile transmission attached as Exhibit
A to the Complaint, including any device that contains or contained communications
between Creditsmarts and the fax broadcaster (including, e.g., deleted emails or other
files).

RESPONSE: Creditsmarts has no knowledge or record of a hard drive, backup server
or device that has any information relating to the fax transmission of Exhibit A.
There are no communications between Creditsmarts and Westfax Inc.’s web based fax
" broadcast platform for the transmission of Exhibit A.

17.  All documents that contain, refer to, set forth, or explain Creditsmarts’s
policy or practice regarding transmission of faxes, including any policy or practice
with regard to (1) obtaining prior express permission or invitation to send, via

facsimile to any person; (2) maintaining a log or record showing that an EBR exists



between Creditsmarts and any person, and the date and manner such EBR was
formed.

RESPONSE: Creditsmarts is a small company. It does not have a formal written
policy or practice. See Response #2 and Response #4.

18.  All documents that contain, refer to, set forth, or explain Creditsmarts’s
policy or practice concerning any database that Creditsmarts used to compile lists for
sending fax advertisements or promotions.

RESPONSE: Creditsmarts is a small company. It does not have a formal written
policy or practice. See Response #2 and Response #4.

19. A copy of any database or list of telephone or fax numbers to which
Creditsmarts attempted to transmit Exhibit A to the Complaint, or from which
telephone or fax numbers were selected for transmission of Exhibit A to the
Complaint.

RESPONSE: Creditsmarts has no such data base. The live data base that contained
fax numbers that may have been used to select some of the fax numbers for
transmission of Exhibit A was substantially larger than the number of recipients
allegedly sent Exhibit A. The existing live data base is still substantially larger and
now also substantially different than the live data base on December 27, 2012. The
existing live data base has been substantially altered by updates, deletions, etc. and
contains proprietary and confidential information.

20.  Documents that Creditsmarts reviewed or relied upon in answering the

Interrogatories.



RESPONSE: Creditsmarts insurance policy and its express exclusion for fax liability,
the two agreements Creditsmarts entered into with BMW that expressly prohibited
any advertising and were previously provided to Plaintiffs counsel and Defendant
BMW’s counsel, Exhibit A, Westfax, Inc. December 30, 2012 Invoice, Creditsmarts
script, Plaintiff's website that contains its facsimile number and Creditsmarts
website.

21.  All documents that identify persons involved in creating or transmitting
Exhibit A to the Complaint.
RESPONSE: None

22.  All forms of advertisement created or used by Creditsmarts in promoting
“up2drive” or BMW.
RESPONSE: Exhibit A. A former employee cut and pasted the BMW name, picture
and logos on Exhibit A from the Internet without Creditsmart’s or Defendant BMW’s
knowledge, consent, permission, participation, involvement or authority.

23.  All documents concerning Creditsmarts’ efforts to promote “up2drive” or
BMW.
RESPONSE: Creditsmarts made no effort to promote “up2drive” or BMW. Exhibit A
contains the phrases “BMW Bank of North America” and “up2drive” but does not
mention Creditsmarts. Creditsmarts commenced it business relationship with BMW
in June 2012. The two (2) agreements Creditsmarts entered into with BMW expressly
excluded Creditsmarts from promoting “up2drive” and BMW. Creditsmarts web based
business did not involve promoting BMW. Creditsmarts markets its services to

automobile dealers who subscribe to have the ability to offer an array of high quality



lenders to their customer car buyers. The concept is similar to The Lending Tree for
bank loans. When an automobile dealer sells a car and the buyer seeks financing, the
buyer may quickly, efficiently and confidentially submit his or her credit information
to Creditsmarts website. If the credit is satisfactory, Creditsmarts offers the
subscribing automobile dealer’s buyer a variety of lenders who are Creditsmart
subscribers and who offer loans to car buyers with the buyer’s individual level of
creditworthiness. Automobile dealers and lenders are not promoted. A lender is not
even revealed until the car buyer’s credit information has been submitted and
approved. Creditsmarts business practice does not use facsimiles to identify or
generate new automobile dealers and lenders.

24.  All agreements, including without limitation statements of work,
between Creditsmarts and the BMW Defendants.

RESPONSE: UP2DRIVE / Vendor Marketing Agreement and Master Professional
Services Agreement previously provided to Plaintiffs counsel and Defendant BMW’s
counsel.

25.  All correspondence (whether hard copy, electronic or otherwise) between
Creditsmarts and the BMW Defendants concerning a potential or actual business
relationship between them, including without limitation the solicitation, negotiation,
performance or termination of any agreements between them.

RESPONSE: None.
26.  All documents concerning proprietary or confidential information shared

between Creditsmarts and the BMW Defendants.



RESPONSE: None. There is proprietary and confidential computer code integrating
Creditsmarts and BMW computer servers so BMW may receive borrowers’
electronically stored information.

27.  All documents concerning communications between Creditsmarts and
the BMW Defendants relating to advertisement, promotion or publicity for their
relationship, “up2drive” or other BMW trademarks, including without limitation
communications regarding Exhibit A to the Complaint.

RESPONSE: RESPONSE: None. There is the UP2DRIVE / Vendor Marketing
Agreement and Master Professional Services Agreement previously provided to
Plaintiff's counsel and Defendant BMW’s counsel. These agreements expressly
prohibit such activities. Creditsmarts received one email from BMW regarding the
MSA and it is attached.

28.  All documents that set forth or describe Creditsmarts’s document
destruction and retention policies.

RESPONSE: None. Creditsmarts follows federal and state laws with respect to
confidential and private credit and other information and records.

29.  All documents containing communications with any person or entity,
other than your attorney, regarding any complaint about or objection to an
advertisement sent by facsimile.

RESPONSE: None. Creditsmarts has never had any such complaints or objections.

30.  All legal filings, letters of inquiry, notices, or other forms of complaints
filed against or received by Creditsmarts (other than by Plaintiff), which attempt to

allege a violation of the Telephone Consumer Protection Act.



RESPONSE: None. Creditsmarts has never had any such filings, notices or
complaints.

31.  All documents concerning Plaintiff.

RESPONSE: The information in Creditsmarts live database, on Plaintiffs website
and Plaintiff’s serial filings as TCPA class plaintiff and the discovery from such
lawsuits regarding Plaintiff.

32.  All documents Creditsmarts plans to introduce into evidence at trial.
RESPONSE: Creditsmarts objects to this Request. Creditsmarts has not completed its
search for documents, Discovery is just underway and the F.R.C.P. do not require that
such documents be provided at this time. Creditsmarts. has not made any plans at
this time with respect to any evidence it may introduce at trial.

33.  All documents Creditsmarts plans to use for demonstrative purposes at
trial.

RESPONSE: Creditsmarts objects to this Request. Creditsmarts has not completed its
search for documents, Discovery is just underway and the F.R.C.P. do not require that
such documents be provided at this time. Creditsmarts has not made any plans at
this time with respect to any documents it may use for demonstrative purposes at
trial.

34.  All documents Creditsmarts plans to use for impeachment purposes at
trial.

RESPONSE: Creditsmarts objects to this Request. Creditsmarts has not completed its
search for documents, Discovery is just underway and the F.R.C.P. do not require that

such documents be provided at this time. Creditsmarts has not made any plans at



this time with respect to any documents it may use for impeachment purposes at
trial.

35.  All documents Creditsmarts plans to use for rebuttal purposes at trial.
RESPONSE: Creditsmarts objects to this Request. Creditsmarts has not completed its
search for documents, Discovery is just underway and the F.R.C.P. do not require that
such documents be provided at this time. Creditsmarts has not made any plans at
this time with respect to any documents it may use for rebuttal purposes at trial.

36.  All documents relied on by any expert expected to testify in this
litigation.

RESPONSE: Creditsmarts objects to this Request. Creditsmarts has not completed its
search for documents, Discovery is just underway and the F.R.C.P. do not require that
such documents be provided at this time. Creditsmarts has not relied upon any
documents at this time and has not identified any experts who may testify at trial.

37.  All of Creditsmarts’s insurance policies, including umbrella and excess
policies.

RESPONSE: Creditsmarts insurance policy, including the express exclusion for fax
liability were previously provided to Plaintiff's counsel and a copy was forwarded to
Defendant BMW’s counsel. Creditsmarts will provide again the extent so requested in
writing.

38.  All correspondence between Creditsmarts and any insurance company,
broker, or agent, concerning or relating to a tender of this lawsuit, a reservation of

rights or a denial of coverage for the claims in this litigation.



RESPONSE: The letter and email denying insurance coverage pursuant to the

express exclusion are attached.

Respectfully submitted,

/s/ Robert A. Smith

Robert A. Smith

SMITH & DORAN, PC

60 Washington Street, Suite 302
Morristown, New Jersey 07960
Telephone: (973) 292-0016
Telecopier: (973) 292-9168

Attorney for Defendant
CREDITSMARTS CORP.



CERTIFICATE OF SERVICE

I hereby certify that on February ﬁ, 2014, 1 caused a true and correct copy of Creditsmarts Responses
to Plaintiff’s First Set of Requests for Production to be served upon all counsel of record in this case in
accordance with the Federal Rules of Civil Procedure and the District of New Jersey’s Local Rules on
Electronic Service:

Alan C. Milstein, Esq.

SHERMAN, SILVERSTEIN
KOHL, ROSE & PODOLSKY, P.A.
East Gate Corporate Center

308 Harper Drive, Suite 200
Moorestown, New Jersey 08057
Telephone: (856) 662-0700

amilstein@shermansilverstein.com

Phillip A. Bock, Esq.

Jonathan B. Piper, Esq.

BOCK & HATCH, LI.C

134 North La Salle Street, Suite 1000
Chicago, Illinois 60602

Telephone: (312) 658-5500

Brian J. Wanca, Esq.
ANDERSON + WANCA

3701 Algonquin Road, Suite 760
Rolling Meadows, Illinois 60008
Telephone: (847) 368-1500

Attorneys for Plaintiff

Ryan L. Di Clemente, Esq.

Saul Ewing LLP

750 College Road East, Suite 100
Princeton, New Jersey 08540
Telephone: 609 452-5057
rdiclemente@saul.com

Attorney for BMW Bank of North America, Inc.

I certify that the foregoing statements made by me are true. I am aware that if any such statements are
willfully false, I am subject to punishment.

Dated: February ii, 2014 /s/ Robert A. Smith
Attorney for Creditsmarts Corp.
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upzdrive is the newest division of
BIAW Bank of North America,
backed by award-winning customer
service and industry-leading online
security technology.

If application status is Approved, call 888-998-2725 to inquire about
the necessary documents needed for funding.

Hours: Monday-Friday 10:00 am — 6:00 pm (Eastern)

ADDITIONAL USED CAR LOAN CONDITIONS AND RESTRICTIONS

¢ | oan-to-Value not greater than 110% of Kelley Blue Book (KBB) Retail value.
Multiply the KBB Retail value by 1.10 (or 110%). The final sale price you negotiate
with the dealer cannot exceed this value.

e |f the requested term is less than or equal to 60 months, vehicle must be model year
2006 or later. If the requested loan term is greater than 60 months, vehicle must be
model year 2008 or later.

o Mileage cannot exceed 90,000 miles.

s May not be used at a BMW or MINI Dealership.

No Purchases from private sellers - FRANCHISED DEALERSHIPS or
CREDITSMARTS MEMBER DEALERSHIPS!

¢ No purchase of auto leases.

e You may only purchase one vehicle with this drive check™,

¢ No vehicles manufactured by Suzuki, recreational vehicles, ATVs, jet skis, boats,
mobile homes, motor homes, camper vans, trailers, conversion vans, commercial
vehicles, business vehicles, leased vehicles, amphibious vehicles, armored vehicles,
motorcycles, limousines, taxis, tow trucks, tractors, dump trucks, freight liners, farm
equipment, kit cars, branded/junk/salvage/rebuilt title vehicles, grey market vehicles,
lemon law vehicles, converted engine vehicles, three-wheeled vehicles, vehicles that
do not have a Vehicle Identification Number (VIN) or title issued, repossessed
vehicles, vehicles sold through brokers/auction houses, vehicles sold to members of
the same family/same address and

vehicles being sold by a business. Spen] p

» No powers-of-attorney on Follows tie instructions ca e loan packal,
Dealership vehicle purchases. aive the complated drive check® o the

» No cash back to borrowers on tlealershin lo complele the purchasss

Dealership vehicle purchases.
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WESTFAX, INC, CUSTOMER AGREEMENT

WestFax, Inc, ("W eatfa‘x”) agrees to provide the sewzcas set forth in this agreement o

oy / U il e } i v/ b+t (the "Custorner") in consideration of th
(,Ustomu' 8 acknowledoement and a&reemem td the following terms and conditions. The Customer hcrv‘z,}
acknowledges and agrees to the terms and conditions set forth herein by accepting the services provided fo it by

WestFax.

{. EFFECTIVE DATE. This Agreement shall begin on the date WestFax first provides its services to the
Customer. Provisions of Articles 3, 4. and 5 shall survive termination ol this Agreement and be binding hereto.
The customer has the right to ternunate this agreement with 30 days notice. Sections 3, 4, and 3 will still app )’EJ

7. SERVICES, WestFax will provide its services to the customer in consideration of payment of amounts
specified for the services performed pursuant to this agreement and for the Customer's agreement to be bound
by the terms and conditions set forth herein. The services provided by WestFax shall be set forth on a separate
Work Order or "Broadeast Fax Order Form” provided by Customer to WestFax. All orders are sulyject to
acceptance by WestFax prior to the orders being undertaken. All accepted orders shall be performed in
accordance with the Customer's properly formatted instructions, documents, and databases transmitted to
WestFax. WestFax is not responsible for any special instractions, additional specifications or additional services
not set forth herein unless it specifically agrees in writing to such items in advance.

3. PAYMENT. WestFax will provide a summary invoice to the customer for the services it performs for
the Customer on a regular basis. Payment of the invoice is due within thirty (30) days after the date of the
invoice. WestFax reserves the right to change the terms of payment for the Customer in general, and/or for any
work order, including requiring pre-payment and/or canceling, suspending or rescheduling orders until the
terms of payment have been agreed 1o by WestFax. Invoices that have not been paid within thirty (30) days after
Jdue date are subject to a one and one-half per cent (1.5%) per month finance charge computed from the due date
until paid by the Customer. The Customer agrees to pay all costs and expenses incurred by WestFax to collect
any amount due hereunder or otherwise enforce the terms and conditions of this Agreement, including
reascnabie attorney fees and costs.

4. COMPLIANCE WITH LAW. The Customer acknowledges and agrees that WestFax is in the business of
providing the medium to enable the Customer to make brmdmsf fax communications. Westlax is merely the
agent providing the technology and medium for the Customer to send the broadeast fax and is not the advertiser
or otherwise invelved in any content contained in the fax broadeast communication. WestEfax will provide its
services only in strict compliance with applicable federal, state snd local laws, rules and regulations. By
requesting WestFax to provide services for its benefit, the Customer acknowledges and agrees that it will fully
comply with such laws, rules and regulations, including in particular, the Telephone Consumer Protection Act
("TCPA™) and all state laws similar or related thereto. The Customer agrees to fully release and discharge
WestFax from any viclation of any law or regulation, not to bring suit or any other claim against WesiFax on
account.of such laws, and 1o fully defend, ;"; 2y any dama
such federal, state and local laws, rules and yegulations.

o,

25 and hold WestfFax harmless from any violations of
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™20

{qam

Patterson Reporting & Video




. LIMITATION OF LIABILITY.  WestFax's total liability for damages to the Customer or any third party for
any service provided by WesiFax to the Customer shall be limited to the amount charged to the Customer for
the particular service performed by WestFax pursuant to the work order. IN NO EVENT SHALL WESTFAX
BE LIABLE FOR ANY DIRECT, SPECIAL, INDIRECT OR CONSEQUENTIAL DAMAGES. INCLUDING
LOSS OF PROFITS OR OTHER MONETARY LOSS, LOSS OR INTERRUPTION OF DATA,
AUTHORIZED OR UNAUTHORIZED USE OF OR ACCESS TO DATA, PROGRAM ERRORS OR
PATENT OR COPYRIGHT INFRINGEMENT CLATMS.

6. RECORDS. WestFax shall have no obligation to maintain any Customer information or Customer
Records (including billing information) in its database or in any other format. The Customer hereby
acknowledges and agrecs that all information and records may be deleted and/or destroyed at any time by
WestFax. Customer also hereby consents to WestFax's summary invoices of services rendered and agrees to
remit payment in accordance with such invoice.

7. MISCELLANEOUS, If any provision of this agreement is held by a court of competent jurisdiction to
be illegal, invalid or unenforceable, the remaining portions of this agreement shall not be affected or impaired
by such determination. This agreement is not assignable and any attempt to assign shall be void. The failure of
cither party to enforce any tetm or condition of this agreement shall not constitute a waiver of such party's right
to enforce each and every term of this agreement. This agreement shall be interpreted and enforced in
accordance with the laws of the State of Colorado.

I have read and agree to the terms and conditions listed above.

Signed; > A, L !
7”/’" A ;-'—/'/’ -
e 4L / /i?"!/’\_ .
Company Name g e
L T S
I ..—--'—"",‘-;a':.—&h‘_ ,,_ "'-”.‘."'"_/“_:'// a
Authdrizing Signature’ & Date "~
P
g
4 D -

Title
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INSTANT ACCESS TO MORE LENDE

Fast approvals. Quick funding
1st Time Buyers - Bad Credit

No Sign Up Fees. No Contract

Unlimited access 24/7

for just $99 per month

Call now 888-345-0918

“To be removed from this list, please call 1-800-915-2571 ext 40410 or Fax this document
hack to 888-343-9903. Please be sure to include the number to be removed. Thank you”
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BMW Financial Services NA, LLC

POLICY
BMW Financial Services NA, LLC : :
Policy Name 3 Last Update [ Pages
Electronic Communication and Phone Usage March 19,2012 | 4 )

ELECTRONIC COMMUNICATION AND PHONE USAGE POLICY

General

BMW Financial Services provides telephone and electronic communication tools to help improve
productivity and enable associates to provide efficient, high quality work. Telephone and electronic
communications include, but are not limited to, all aspects of voice, video, computer files, computer
navigation, voice mail, recordings, e-mail, fax, and Internet (including social networking sites such as
Facebook, LinkedIn and Twitter).

These resources should primarily be used for business related purposes. Associates must abide by
BMW Financial Services’ policies and procedures with regard to business and personal use as well as
access and security.

BMW Financial Services’ telephone and electronic communications tools are considered Company
assets. While BMW Financial Services respects the privacy and security needs of all associates,
authorized Company representatives may access these assets for legitimate business reasons.

BMW Financial Services also recognizes that associates may have a need to carry personal cell
phones and electronic communication devices. Please observe the following guidelines for use of any
phone or electronic communicaticn device.

Business / Personal Use
All BMW Financial Services telephone and electronic communication tools are to be used primarily for
business purposes. Personal use of these tools, as well as use of personal cell phones and electronic
communication devices, is allowed only if it:
« isincidental in nature and does not interfere with the associate’s job responsibilities.
+ does not interfere with BMW Financial Services' business and is not detrimental to BMW
Financial Services
« does not affect productivity, quality, or customer service
« does not occur while working with a customer and does not inhibit an associate’s ability to work
with customers,
+ does not create a conflict of interest does not contribute to personal financial gain

Associates usage of social networks is also subject to the Reference and Online Networking Policy.
Security and Usage

Attempts to breach security measures are prohibited. The internal safeguards established by BMW
Finangial Services and the use of passwords are designed to protect the confidentiality of any

Electronic Communication and Phone Usage Policy, Page 1 of 4
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BMW Financial Services NA, LLC
POLICY

information that is exchanged. However, these safeguards are not foolproof and associates should be
aware that there is no guarantee of confidentiality.

The primary responsibility for ensuring the confidentiality of personal communications lies with the
associate. Associates must use passwords to prevent unauthorized access to electronic
communications and should observe procedures that prevent others from viewing materials on their
screen.

Any associate that abuses access privileges or passwords by allowing unauthorized access into any
telephone and electronic communication system or device may be subject to appropriate disciplinary
action up to and including termination. However, executive assistant accounts, administrative assistant
accounts, and other approved electronic communication proxy accounts may be established as
business needs dictate.

Under no circumstances is an associate authorized to use the mailbox of another associate for
transmitting a message that appears to be from another associate. Likewise, attempting to access the
voice mail or e-mail messages of another associate, without their consent or authorization, is a
violation of Company policy and subject to disciplinary action up to and including termination.

Directories, mailing lists, or distribution lists of user email addresses shall not be made available for
public or commercial access,

In the use of the Internet, associates need to be aware that information communicated may be
intercepted and accessed illegally. Therefore, these users should take the following precautions to
protect against security violations:

» Never transmit or discuss sensitive information
» Never give access to passwords to anyone

Associates must comply with any applicable licenses or agreements (e.q., computer software,
telecommunications access).

Standard architecture of software and hardware may not be changed without approval from FZ-418.

System Security after Employment
When associates leave BMW Financial Services, the appropriate phone and system administrators,
including, but net limited to, specialized department systems or software, in order for the associate's
name and passwords to be deleted from the system, should be notified. This should be done at the
earliest possible time after the associate departs. Below outlines who is responsible for sending these
notification:

¢ BMW Financial Services Associates: Human Resources

s Temporary Associate: the respective temporary organization

o Consultants: Information Services

Electronic Communication and Phone Usage Policy, Page 2 of 4
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BMW Financial Services NA, LLC
POLICY

FZ-418 is responsible for taking inventory of all software and hardware products to ensure that they
have been returned and in proper order.

Electronic Communications Guide
It is unacceptable for an associate to use, submit, publish, display, or transmit on any BMW Financial
Services’ telephone or electronic communication systems or devices information which:

+ Violates or infringes on the rights of any other person, including the right to privacy;

« Contains defamatory, false, abusive, obscene, pornographic, profane, sexually-oriented,

threatening, offensive, illegal, discriminatory or otherwise biased material;

+ Violates Company policy regarding discrimination or sexual harassment;

» Restricts orinhibits other users from using the system;

« Restricts or inhibits the efficiency of the computer systems; or

+ Uses the system for any other illegal purpose.

Itis also unacceptable for an associate to use any telephone or electronic system or device to:
= Conduct any unapproved business activities;
« Transmit material, information, or software in violation of any local, state, or federal law;
» Conduct any political activity;
+ Conduct any non-BMW-related or non-BMW-approved fund-raising or public relations

activities;

+ Engage in any activity for personal gain or personal business transactions;
» Engage in any activity related to other employment or self-employment.

Monitoring and Personal Phone Usage
All telephone and electronic systems and communications transmitted by, received from, or stored in
the systems are the property of BMW Financial Services.

« BMW Financial Services reserves the right to monitor and record messages, conversations,
screen navigations and materials transmitted over all telephone and electronic communication
devices.

+ BMW Financial Services reserves the right to review all associate electronic communications
and may use them in disciplinary actions. BMW Financial Services may retrieve electronic
communications even though the associate may have deleted them,

+ During the course of ordinary business, members of the management team or their designee
may listen in on phone lines, both live and recorded, to ensure associates are being respectful
and responsible to customers or for other legitimate business purposes.

¢ Business calls and screen navigations may also be monitored and recorded for training
purposes to critique customer service skills and provide feedback for job performance as
needed.

= Associates will be informed that conversations may be monitored and recorded at any time
during business calls without notification. Customers will also be notified of possible
monitoring and recording.

Electronic Communication and Phone Usage Policy, Page 3 of 4
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BMW Financial Services NA, LLC
POLICY

« Information obtained during ordinary call monitoring, which is in violation of other BMW
Financial Services polices, can be used in disciplinary action.

Personal calls on BMW Financial Services phones (including cell phones reimbursed by BMW
Financial Services) are permitted if these calls do not negatively impact productivity. Associates are
required to reimburse BMW Financial Services for any incremental costs incurred as a result of these
personal calls. A continuous excessive level of non-business related phone calls on company phones
is unacceptable and basis for disciplinary action up to and including termination.

Violations
Associates determined to have violated the Electronic Communication and Phone Usage Policy will be
subject to disciplinary action up to and including terminaticn of employment.

Electronic Communication and Phone Usage Palicy, Page 4 of 4
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Auto dealers face no shortage of web strategy options. Here’s why so many of them have
selected CreditSmarts'AutoWebExperts solution:

Turnkey Website with Add-On Enterprise Email

Implementing an Internet presence can be a daunting challenge even for some of the
most technology savy companies. For the typical auto dealer, the challenge can be even
greater. CreditSmarts solves all that by providing turnkey website capabilites. No longer
does an auto dealer have to worry about all the issues that come along with setting up a
website, such as where/how to host the site, as CreditSmarts takes care of all that,

Using CreditSmarts's AutoWebExperts™, we can have your website site up and running
with in days, as compared to weeks if you were to build it yourself or hire somecne to
build it. That means you don't have to costly network to support and no expensive
technology staff to hire.

With a CreditSmarts AutoWebExperts™ website, we host, deploy and manage your website
for a low monthly fee. We can provide you with 10 email accounts using the domain name
of your choice, plus a select list of standard email adresses like sales@yourdomain.com,
Moreover, you have full control over the content of the site and can choose different
graphics and color schemes. You can even get your email through your AutoWebExperts™
site and view website traffic statistics in real-timet!

Translation: your customers get access to your business through your online web and
email systems which allows you to create a new channel for acquiring new customers and
servicing current and repeat business.

Real-Time Customer Financing

At CreditSmarts, we understand the financial challenges of doing business in today's
market. Our goal is simple - allow auto dealers to do what they do best - sell product, Why
spend time shopping rates and lenders? Simply enter your customer financing needs into
the CreditSmarts LoanLocator™ system and we forward the loan request to the
appropriate lenders. Those lenders will present the best possible pricing available for the
customer, CreditSmarts will timely route the pricing offers back to you, permitting the
selection of the best offer suited to your customer's financing needs - all in real-time!

Not only do you get access to CreditSmarts's world-class LoanLocator™ system, your
customers can get financing directly through your AutoWebExpert's site, so that they can
often be pre-approved for a loan before even reaching your showroom.

Translation: your customers get better rates, helping you to improve your closing ratios,
through our online credit matching system - all within seconds!

Real-time Inventory Management
CreditSmarts's asset liquidation mode! is an open market place for inventory management

and liguidation. A sellers list assets into the database, which provides the information to
prospective buyers within the specified geographic location. Buyers will present an offer
based upon the desired asset.

Great Service
It's not that we don't like our customers. We just don’t want them to call us. Sound
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Frequently Asked Questions

More often than not, someone who is just learning about CreditSmarts wil ask, "How do I find information about each lender?"
You can find the answers to this question and more below.

Q: What features does the CreditSmarts System offer?

A: Instant Loan Approvals, Direct Communication Channel with your Lenders, Automated Application Fitter Routing, Read
Friendly Credit Bureau Access, Online Loan Documents, Web Site Hosting, Customer Data Storage, To find out more, please
read more about it's features.

Q: Can my negative credit customers get financing through my CreditSmarts site?

A: Yes, Absolutely. In fact, almost anyone that comes to your office can get financing using CreditSmarts's best-in-class class
LoanLocator™ system

Q: What should I do if I have forgotten my User ID or password?
A: If you lost your password, please email support@CreditSmarts.com for a new one.
Q: When my customers’ application is sent thru, how long before I receive a decision?

A: Some credit tiers have an immediate response, those credit applicants that warrant a manual underwrite are attended to by
the lender’s underwriting staff.

Q: How is my CreditSmarts account billed?

A: Standard biling is by merchant account (visa, m/c, American Express). Online loan contracts are purchased point of sale. You
can find more about how to contact CreditSmarts on our website www.CreditSmarts.com .

Q: What system requirements are needed to use CreditSmarts?

A: A standard personal computer with internet access should suffice. Internet Explorer 5.5 and above is preferred. Find more
about our system requirements section,

Q: What happens if I cannot view a credit report?

A: The CreditSmarts system requires a pop-up window for a credit request. Check your system for a pop-up blocker and
disable.

Q: I have trouble accessing some areas of CreditSmarts.

A: The CreditSmarts system is designed with the utmost security in mind. Thusly, your computer must allow CreditSmarts to
establish a secure connection (128 bit ssf) and must allow CreditSmarts Cookies.



Q: How do I change my computers internet settings?

A: Open your internet browser. Refer to “Tools”, Internet Options. Go to “Privacy” and set cookies at medium. Go to security
and set “trusted sites”, “restricted sites”, and “internet” at medium or enable the CreditSmarts web site. In addition, the
general tab setting has a button labeled “settings”, click on this button and set your amount of disk space to use at 1 mb. This
will optimize your browser.

Q: Haven't found the answer to your question?

A: Please email your questions to support@CreditSmarts.com A CreditSmarts Team Member is always eager to
help!

" Home | Affiliates | About Us | Privacy Policy | Terms of Use | F.A.Q| Definitions
Copyright ® 2012 CreditSmarts. All Rights Reserved,
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Auto dealers face no shortage of web strategy options. Here’s why so many of them have
selected CreditSmarts'AutoWebExperts solution:

Turnkey Website with Add-On Enterprise Email

Implementing an Internet presence can be a daunting challenge even for some of the
most technology savy companies. For the typical auto dealer, the challenge can be even
greater. CreditSmarts solves all that by providing turnkey website capabilites. No longer
does an auto dealer have to worry about all the issues that come along with setting up a
website, such as where/how to host the site, as CreditSmarts takes care of all that.

Using CreditSmarts's AutoWebExperts™, we can have your website site up and running
with in days, as compared to weeks if you were to build it yourself or hire someone to
build it. That means you don't have to costly network to support and no expensive
technology staff to hire.

With a CreditSmarts AutoWebExperts™ website, we host, deploy and manage your website
for a low monthly fee. We can provide you with 10 email accounts using the domain name
of your choice, plus a select list of standard email adresses like sales@yourdomain.com.
Moreover, you have full control over the content of the site and can choose different
graphics and color schemes. You can even get your email through your AutoWebExperts™
site and view website traffic statistics in real-time!

Translation: your customers get access to your business through your online web and
email systems which allows you to create a new channel for acquiring new customers and
servicing current and repeat business.

Real-Time Customer Financing

At CreditSmarts, we understand the financial challenges of doing business in today's
market. Our goal is simple - allow auto dealers to do what they do best - sell product. Why
spend time shopping rates and lenders? Simply enter your customer financing needs into
the CreditSmarts LoanLocator™ system and we forward the loan request to the
appropriate lenders. Those lenders will present the best possible pricing available for the
customer. CreditSmarts will timely route the pricing offers back to you, permitting the
selection of the best offer suited to your customer's financing needs - all in real-time!

Not only do you get access to CreditSmarts's world-class LoanlLocator™ system, your
customers can get financing directly through your AutoWebExpert's site, so that they can
often be pre-approved for a loan before even reaching your showroom.

Translation: your customers get better rates, helping you to improve your closing ratios,
through our online credit matching system - all within seconds!

Real-time Inventory Management
CreditSmarts's asset liquidation model is an open market place for inventory management

and liquidation. A sellers list assets into the database, which provides the information to
prospective buyers within the specified geographic location. Buyers will present an offer
based upon the desired asset.

Great Service
It's not that we don't like our customers. We just don’t want them to call us. Sound



strange? The way we see it, the best service we can provide our customers is a problem-
free hosting experience, so they won't have to call us. We've stocked our online site
management tools with more information and value-added services than most.
AutoWebExperts customers can use our site to modify and setup their site, read/write
emails, view credit reports, manage inventory, get customer financing, view credit reports,
and much more.

Of course, there will always be times when our customers need us. That's why we have
friendly, knowledgeable Account Specialists ready to answer questions. We strive to make
on-hold times short to non-existent for our callers and email responses to be fast,
accurate, and thorough. CreditSmarts customers value their time as much as their money,
and CreditSmarts values its customers.

Copyright ©® 2002 - 2010 CreditSmarts. All Rights Reserved. Privacy Policy | Security

Ponered By Crudlliszris (&
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Frequently Asked Questions

More often than not, someone who is just learning about CreditSmarts will ask, "How do I find information about each lender?"
You can find the answers to this question and more below.

Q: What features does the CreditSmarts System offer?

A: Instant Loan Approvals, Direct Communication Channel with your Lenders, Automated Application Filter Routing, Read
Friendly Credit Bureau Access, Online Loan Documents, Web Site Hosting, Customer Data Storage, To find out more, please
read more about it's features.

Q: Can my negative credit customers get financing through my CreditSmarts site?

A: Yes, Absolutely. In fact, almost anyone that comes to your office can get financing using CreditSmarts's best-in-class class
LoanLocator™ system

Q: What should I do if I have forgotten my User ID or password?

A: If you lost your password, please email support @CreditSmarts.com for a new one.

Q: When my customers’ application is sent thru, how long before I receive a decision?

A: Some credit tiers have an immediate response, those credit applicants that warrant a manual underwrite are attended to by
the lender’s underwriting staff,

Q: How is my CreditSmarts account billed?

A: Standard biling is by merchant account (visa, m/c, American Express). Online loan contracts are purchased point of sale. You
can find more about how to contact CreditSmarts on our website www.CreditSmarts.com .

Q: What system requirements are needed to use CreditSmarts?

A: A standard personal computer with internet access should suffice. Internet Explorer 5.5 and above is preferred. Find more
about our system requirements section.

Q: What happens if I cannot view a credit report?

A: The CreditSmarts system requires a pop-up window for a credit request. Check your system for a pop-up blocker and
disable.

Q: I have trouble accessing some areas of CreditSmarts.

A: The CreditSmarts system is designed with the utmost security in mind. Thusly, your computer must allow CreditSmarts to
establish a secure connection (128 bit ssl) and must alow CreditSmarts Cookies.



Dealers, by logging into the CreditSmarts system you are acknowledging the terms and conditions
set forth within the CreditSmarts system and to abide by such terms as well as by the lenders
terms and conditions set forth within the Dealer Agreement posted online within the respective
lender profile.

Thank you for your patronage!

S Realm: [ Dealer e Y
T_J/F\\}f Company Code: I ..... . |
=, -
§> Login Name: | e ,l
Password: | f

ﬁogin | I Cancel |

Note for Experian/Transunion customers:
Access to Credit systems is for authorized users and only for pe
prohibited under the Fair Credit Reporting Act and punishabl
occurrence,

issible pyrpose access. Unauthorized access is
by $2500/ and/or 1 year in Federal prison per

For Password Reset or New Users call 1-888-345-0918:
CreditSmarts Team Members are eager to assist you with your lending or technical needs. Staffed during normal
business hours our service managers are here for you.
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MASTER PROFESSIONAL SERVICES AGREEMLF”’/L'

This MASTER PROFESSIONAL SERVICES AGREEMENT (the "Agreement”), dated as of _3/3.9// 2 (the
“Effective Date"), is entered into by and among  C K€D/ /f/’}")A /’f_{ ("Company"), a

faS l;po(c.'?("o/\-) orqayed under the la ys of the State of e /oot with offices located at
23 ERleds wesin s F ‘3'35"4/2“‘“’-"* < and BMW Financial Services NA, LLC ("BMW FS"), a limited liability

company organized under the laws of Delaware with its principal place of business at b550 Britton Parkway, Hilliard, Ohio
43026.

Background

Company is in the business of providing either professional consulting services and/or employment agency services and
BMW FS desires to utilize the professional services of Company.

Terms

In consideration of the promises and of the mutual covenants and agreements contained herein, and intending to be legally
bound, the parties hereby agree as follows:

1 Term. The term of this Agreement shall commence as of the Effective Date and shall continue until terminated by the
parties pursuant to Section 6 herein. If Company commenced work in connection with the project(s) or permanently
assighed workers described in any Statement of Work (as hereinafter defined) prior to the date of this Agreement, all
provisions herein for the benefit or proteclion of either party shall apply to such activities.

2. Sarvices.

(a) This Agreement cstablishes the standard terms and conditions pursuant to which BMW FS will obtain from
Company, and Company will provide to BMW FS, such consulting or employment agency services as may be
agreed upon from time to time in writing. Each such written agreement for services shall be referred to
hereinafter as a “Statement of Work,” and the services set forth in such Statement of Work to be provided by
Company shall be referred to hereinafter, together with such product as may be applicable, as the “Services.”
Each Statement of Work shall substantially conform to the format set forth in either of the samples attached
hereto as Exhibits A and B. To the extent of any express conflict or inconsistency betwaen the terms and
conditions of a Statement of Work and the terms and conditions of this Agreement, the terms and conditions
of this Agreement will control.

(b) Statements of Work entered into by the parties shall: (i) refer expressly to this Agreement; (ii) designate the
date as of which the provisions of the Statement of Work will be effective; (iii) with respect to consultants,
designate the term or period of time during which Company will perform services, provide resources or
otherwise discharge its obligations as specified in the Statement of Work; (iv) describe the services to be
performed, resourcas to be provided or obligations to be discharged by Company pursuant ta the Staternment
of Work; (v) describe the obligations of BMW FS related to the Statement of Work, including any facilities,
equipment, personnel and tasks or other support to be provided or performed by BMW FS; (vi) specify the
payments to be made to Company under the Statement of Work, or, if applicable, the basis on which such
payments will be computed; and (vii) specify any other terms and condilions appropriate to the services to be
performed and the obligations of the parties.

(c) Company agrees to provide its Services in a professional and timely fashion, and in accordance with the
terms and conditions of this Agreement and the requirements, order of performance and delivery dates
specified in each Statement of Work. Unless otherwise specifically agreed, the parties agree that: (i) time is of
the essence in performance of this Agreement and each Statement of Work: (ii) that a schedule or date in a
Statement of Work is critical to BMW FS in achieving its business objectives; and that (iii) failure of Company
to meet a schedule or date in a Statement of Work will enable BMW F3, at its sole discretion, to terminate this
Agraement and its duties and obligations hereunder.

3)mﬂﬂxﬂibit e
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Payment and Invoices. Unless otherwise expressly agreed by BMW FS, Company will be paid on a time-
and-materials basis for providing Services at the rates as set forth in the applicable Statement of Work. Unless
otherwise provided in a Statement of Work, Company shall invoice BMW FS each month for appropriate fees relating
to the Services, together with an itemization of all out-of-pocket expenses and travel expenses incurred by Company
for which it has been billed. during the preceding one month period. Each such invoice shall include the appropriate
Statement of Work number, name of the individual(s), hours worked and period for which the inveice is submitted.
Each such invoice shall be due and payable within 30 days after delivery to BMW FS. [f payment is not received
within 45 days, Company may assess a late charge at a rate of 1% per manth on the outstanding amount until paid
At BMW FS's request, separate invoices will be submitted by Company with respect to any products provided as part
of the Services. Any and all out-of-packet or travel expenses will be approved in writing in advance and reimbursed
pursuant to BMW FS Travel Guidelines (attached hereto as Exhibit C).

Personnel.

(a) Company shall be solely responsible for identifying its personnel to be assigned to perform the Services
required under a Statement of Work. Each Statement of Wark shall identify such personnel as identified by
Company. If requested by BMW FS, Company will submit resumes to BMW FS for those personnel
Company proposes to perform the Services. The parties recognize and agree that Company shall identify and
retain skilled employees with experience and expertise appropriate for performance of the Services.

(b) BMW FS may request at any time the removal of (and Company shall promptly remove) any employee of
Company performing Services on behalf of Company. Company shall then propose and retain a replacement
in a timely fashion for the removed employee, if applicable, acceptable to BMW FS.

(c) Company personnel physically located at BMW FS's facilities shall comply with relevant work place standards
and policies established by BMW FS and such other requirements as BMW FS may reasonably require.

(d) It is understood and agreed that Company shall perform the Services as an independent contractor, and
Company and its employees shall not be considered employees of BMW FS for any purpose whatsoever.
Company shall be solely responsible for the arrangement and payment of any and all benefits, including
workers compensation benefits, and employment taxes or any similar tax or benefit which is generally
associated with the relationship between an employer and emplayee and required by local, state or federal
law, ordinance or regulation. BMW FS shall have no responsibility or liability whatsoever for the withholding,
collection or payment of local, state or federal income tax, FICA, FUTA and other taxes and applicable
amounts with respect to payments made to Company.

(e) Company periodically, at the request of BMW FS. shall provide to BMW FS such information, documentation
or other records relating to Company's employees that BMW FS may require in order for BMW FS to obtain
relevant tax incentives from the City of Hilliard (“City"). Any such information shall be used by BMW FS solely
for purposes of obtaining such tax incentives. Company shall cooperate with BMW FS in providing such
information directly to the City and Company shall also provide directly to the City such information as the City
may need regarding income tax withholding for persons employed by Company who are subject to City
income tax.

BMW FS Responsibilities.

(a) BMW FS agrees to provide reasonable work space, administrative support, computer facilities and other

support, each as may be described more particularly in 2 Statement of Work, which are necessary to perform
the Services under a Statement of Work.

(b) Should BMW FS fail to perform any of its obligations under this Agreement or a Statement of Work, Company
shall not be responsible for any delay, cost increase or other consequences due to such failure. if such failure
results in a delay during the course of a Statement of Work.

Termination and Events of Default.

(a) If either party fails to comply with the requirements of a Statement of Work, or the terms and conditions of this
Agreement (except for a default in payments to Company which is treated in Seclion 6(b) below), and such
failure is not cured within 30 days after written notice is given to the breaching party, then the other party may,



(b)

(c)

(d)

(e)

by giving written notice to the breaching party, terminate this Agreement and/or the applicable Statement ot
Work as of the end of such 30-day pericd or such |ater date as is specified in such notice of termination.

In ihe event that BMW FS defaults in the payment when due of any amount due to Company and does not
cure such default within 60 days after being given written notice, then Company may, by giving written notice
to BMW FS, terminate this Agreement and/or the applicable Statement of Work as of the end of such 60-day
period or such later date as is specified in such notice of termination.

If Company (i) becomes insolvent, fails to pay or admits in writing its inability lo pay its debts; (ii) makes a
general assignment or agreement with or for the benefit of its creditors; (iii) files a petition in bankruptcy or
institutes any action for the relief of deblors or seeks or consents to the appoiniment of an administrator,
receiver or custodian (or has such a petition or action filed against it); or (iv) is placed under receivership or
conservatorship by a regulatory authority, BMW FS shall have the right to terminate this Agreement
immediately, in whole or in part, and shall be relieved of any further obligations and liabilities hereunder.

Either party may upon giving 30 days written notice terminate this Agreement or any Statement of Work for
any reason whatscever.

Immediately upon termination, Company shall return, or shall cause to be returned, to BMW FS any and all
materials received from BMW FS or its affiliates by Gompany and/or its employee, including any and all lists,
compilations or extracts thereof in whatever form or format.

7. Representations and Warranties. In addition to the other representations and warranties of Company set forth herein,
Company further represents and warrants to BMW FS: (i) that it has the requisite power and authority to enter into
and perform its obligations under this Agreement and each Statement of Work0; (ii) that execution and delivery of this
Agreement and performance of the Services set forth herein do not and shall not conflict with any other agreements
or understandings to which Company is a party or by which it may be bound; (iii) that the Services provided by
Company shall be provided to BMW FS free and clear of any right, title or interest of any third-party; and (iv) that the
Services will be performed in a professional manner by qualified personnel. The foregoing representations and
warranties shall be deemed given by Company for itself and for any, agents and employees emplayed by Company.

8. indemnification.

(a)

(b)

Company and BMW FS each agree to indemnify, defend, and hold harmless the other from and against any
and all amounts payable under any loss, judgment, verdict, court order or settlement for (i) a breach of
Section 9 of this Agreement; or (i) death. bodily injury; or damage to, destruction of or loss of any real or
tangible personal property to the extent arising out of the indemnitor's negligence in the perfarmance of this
Agreement.

Company agrees to indemnify, defend, and hold harmless BMW FS and its affiliates, officers, employees,
directors, shareholders and contractors, from and against any and all liability, loss, cost, and expense,
however arising, including reasonable attorney fees, incurred: (1) as a direct or indirect result of any breach
by Company or any employee of Company, of its or their agreements, representations and warranties under
this Agreement, as well as any and all amounts payabie under any judgment, verdict, court order or
settiement relating thereto; (2) relating to any and all taxes (other than sales tax) and other levies relating to
payment of fees to Company under this Agreement. The foregoing indemnification shall also apply to the
extent that any such liability, loss, cost or expense arises from any third party allegation that the Services. the
Software, and the systems or materials provided, if any, or work performed, by Company under this
Agreement infringes such party's United States or foreign patent, or United States or foreign copyright,
trademark or trade secret. Should BMW FS's use of such systems, materials or work performed be
determined to have infringed, or if such use is likely to be infringing, Company shall, at the sole discretion of
BMW F§: (i) pracure for BMW FS the right to continue using such systems, materials or work performed; or
(ii) replace or madify them to make their use non-infringing while yielding substantially equivalent results.
Notwithstanding the foregoing, Company shall indemnify BMW FS fully for any such infringement.

g. Confidentiality and Safeguards.

9.1. Confidential Customer Infermation. BMW FS possesses certain confidential information about its Customers defined

below:



9.1.1.

9186

“‘Customer” means any buyer, prospective buyer, or guarantor of a vehicle under a retail instaliment contract,
lessee, prospective lessee, or guarantor under a retail lease of a vehicle from BMW Bank or BMW FS,
deposit customer or prospective deposit customer under a deposit account agreement with BMW Bank, any
credit card customer or prospective credit card customer of BMW Bank, and any borrower or prospective
borrower of BMW Bank. Customer includes any former Customer of BMW FS or BMW Bank.

“Nonpublic Personal Information” means personally identifiable financial information of Customers, or any
list, description, or other grouping of Customers, whether in paper, electronic or other form, that is derived
using any personally identifiable financial information (as defined in 16 CFR § 313.3(0)). that is not publicly
available (defined in 16 CFR § 313.3 (p)), and that (a) a Customer provides to BMWFS to obtain a financial
product or service from BMW FS, (b) results from having a transaction between the Customer and BWM FS
involving a financial product or service; or (¢) BMW FS otherwise obtains about a Customer in cannection
wilh providing a financial product or service (hereinafter referrad to as "NPI"). For the purposes of this
Agreement, BMW FS considers NPI fo include any information about any of its Customers that BMW FS
discloses to Company.

In order that Company may perform its obligations under any agreement Company now has or in the future
may have with BMW FS, BMW FS may disclose NPI to Company.

All NPI disclosed under this Agreement by BMW FS shall be used by Company anly for the purpose for which
it is disclosed to Company in the performance of its obligations to BMW FS and shall be disclosed by
Company to the directors, officers, employees, agents, Affiliates or advisors of Company only on a “need to
know” basis.

Company is prehibited from disclosing or using the NPI other than in the ordinary course of business to carry
out the purposes for which BMW FS discloses the NPI.

The provisions of this Agreement that restrict the disclosure and use of NPI by Company shall be deemed to
be incorporated into any agreement including a written contract that constitutes a "joint agreement” between
Company and BMW FS, and shall be accorded the full force and effect of the law, notwithstanding any
reference in any such agreement to the effect that such agreement constitutes the entire understanding of the
parties with respect to the subject matter thereof.

Company may disclose NPI received under Sections 9.1.1 through 9.1.4 above to its Affiliates: provided,
however, that Company's Affiliates may disclose and use NPI only to the same extent that Company may
disclose and use NPI as provided in this Agreement.

Except as provided in this Agreement, Company shall not directly or indirectly, through an Affiliate or
otherwise, disclose NP to any person or entity.

9.2. Safeguards Provisions. The handling, use, disclosure and reuse of NPl is governed, in part, by Title V of the federal
Gramm-Leach-Bliley Act (“the Act") and the Federal Trade Commission's rules (as each may be amended from time
to ime) regarding the security, confidentiality and integrity of NPI, 16 C.F.R. Part 314 (2002) (the “Safeguards Rule”).
BMW 'S5 is directly subject to the Saleguards Rule. To the extent that Company Is a “tinancial institution,” Company
is also directly subject to the Safeguards Rule, If the Company is a non-affiliated "setvice pravider” (as defined in the
Safeguards Rule) to BMW FS. which shall receive NPI in the course of providing services pursuant to the
Agreement, Company is indirectly subject to the Safeguards Rule. As such, BMW FS is required by the Safeguards
Rule to secure contractual assurances from Company that Company will implement and maintain safeguards for NPI
in accordance with the Safeguards Rule. All parties subject to the Safeguards Rule must comply with its
requirements, Company specifically agrees as follows:

9.2.1,

922

In performing services for BMW FS under its agreement(s), Company, its directors, officers, employees,
agents, Affiliates, or advisors of Company shall use administrative, technical and physical safeguards and
procedures in connection with accessing, collecting, processing, storing, using, transmitting, disposing of or
otherwise handling NPI,

Except as may be required by law enforcement, pursuant to court order, subpoena, or other legal process,
Company, its directors, officers, employees, agents, Affiliates, or advisors of Company shall not permit
access to the NP except on a "need to know" basis, that is, that the NPI shall not be disclosed except to
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9.24.

9.2.5.

those individuals who need to know the information to provide the services or products contracted for under
the agreement(s), and shall keep the NPI Information confidential.

Company, its directors, officers, employees, agents, Affiliates, or advisors of Company shall maintain
information systems (network, hardware and software), which are capable of detecting, preventing and
responding to reasonably foreseeable internal and external risks to the security, confidentiality, and integrity
of customer information in their possession, including attacks, intrusions and other systems failures. In the
event any of the NPI is subject to such an attack, intrusion or other system failures that could result in the
unauthorized disclosure, misuse, alteration, destruction or other compromise of such information. In the
event of any such attack, intrusion or system failure, Company shall immediately notify BMW FS, providing
complete and accurate details of the event.

The obligations of Company under this Section are continuing obligations. Company agrees to periodically
test the efficacy of its security policies and procedures. Company agrees to inform its directors, officers,
employees, agents, Affiliates, or advisors of Company of the provisions of this Section.

BMW FS or its designated representatives, during normal business hours, have the right to conduct audits
and review Company's operations, systems and records at Company’s business premises in order to
evaluate and confirm Company’s compliance with its obligations pursuant to the Safeguards Rule.

9.3. Proprietary And Other Confidential Information. This sub-section applies to certain proprietary and confidential
information other than NPI.

9.3.1.

9.3.2.

9.3.3.

934

8.3.56.

9.3.6.

BMW FS and Company each possess certain proprietary and confidential information, (hereinafter referred to
collectively as "Information”). Such proprietary and confidential information relates to:

(a) Automotive financing products and processes of BMW FS and information related thereto or arising
therefrom;

(b) Financial information of BMW FS and Company and information related thereto or arising therefrom; and
(c) Certain technology, know-how, data and/or other information relating to current and/or proposed products
of BMW FS and Company.

BMW FS and Company each desire to share in confidence some of such Information in their possession with
one another. The party providing Information in each case is called the “Provider”; the party receiving the
Information is called the “Recipient”,

All Information disclosed under this Agreement by Provider shall be used by Recipient only for the purposes
of the engagement as set out in a separate contract between the parties, and shall be disclosed to the
directors, officers, employees, agents, Affiliates or advisors of Recipient on a “need to know” basis only.

Recipient shall not disclose Information received from Provider. Recipient shall use the same care to prevent
disclosure of the Information of Provider which Recipient uses to protect its own most valuable proprietary
information, but in no event less than a reasonable degree of care for such Information.

The obligations of the Recipient hereunder shall not apply to any Information of Provider which: (a) was in the
public domain at the time it was disclosed; (b) enters the public domain other than by breach of this
Agreement by Recipient; (c) is known fo Recipient at the time of its disclosure to Recipient by Provider; (d) is
disclosed to Recipient by a third party who has the right to do so; (e) is developed by Recipient independently
of any disclosure by Provider hereunder, (f) is disclosed by Provider to a third party without the restrictions
and obligations imposed upon Recipient by this Agreement; or (g) is not identified as material considered
proprietary at the time it is provided.

Upon termination of this Agreement, within ten (10) business days of receiving a written request, Reclpient
shall return all Information in tangible form to Provider or, with the consent of Provider, destroy all Information.

BMW FS8 and Company agree that the other will be irreparably harmed in the event of a breach of Section 9 of the
Agreement. In the event of a breach, the injured party shall be entitled to equitable relief, including injunctive relief and
specific performance. Each parly agrees to indemnify and hold the other party harmless from and against any and all claims,
liabilities, demands, losses, damages, judgments, actions and causes of action, including expenses, costs and reasonable
attorneys’ fees that a party may at any time sustain or incur arising from or as a result of the other party's failure to comply



with its confidentiality obligations under this Agreement or under the law. Such remedies shall not be exclusive, but shall be
in addition to all other remedies available at law or in equity.

Company agrees that all employees assigned to work on-site at any BMW FS location will be given a copy of Section 9 of this
Agreement and will acknowledge receipt thereof in writing. Company will retain records of these acknowledgements. BMW
FS reserves the right to audit these records upon reasonable advance notice to Company.

10.

1.

12.

13.

14.

Ownership. Company agrees that title to all materials and deliverables, in whatever form (including written, electronic,
or other), and including any lists, extracts or compilations thereof, originated and/or prepared for BMW FS under and
this Agreement, shall be and remain the sole property of BMW FS, and shall be delivered by Company to BMW FS
free and clear of any rights of any third-parties whatsoever. The ideas, methods, concepts, know-how, structures,
techniques, inventions, developments, processes, discoveries, improvements and other information developed during
the course of this Agreement by Company and/or BMW FS personnel, may be used by BMW FS, without an
obligation to account, in any way that BMW FS deems appropriate, including by or for its own affiliales, or customers,
notwithstanding anything to the contrary contained in this Agreement. Any and all Services and deliverables shall be
considered works for hire, and shall vest in BMW FS full and exclusive right, title and interest in and to such
deliverables. Deliverables shall be deemed to include any and all material including programs, tapes, lislings,
compilations and extracts prepared pursuant to the Statements of Work.

All work product of any kind, tangible or intangible, developed by or contributed by Company (including
Subcontractors) in connection with this Agreement or with the use of BMW FS resources, and all related patents,
copyrights and other intellectual property rights (collectively “Custom Work") shall be the exclusive property of BMW
FS, shall be considered a "wark-made-for-hire” to the extent permissible under applicable law and is otherwise hereby
irevocably assigned to BMW FS without further charge or cost. Such Custom Work may include, but is not limited to.
compuler programs, literary articles, factual compilations, recardings, video tapes, multi-media content, images.
musical work, sounds, algorithms, protocols, diagrams, methods, papers, documents, letters. memoranda, tape
recordings, drawings and records of any sort as well as ideas, expressions, inventions, discoveries, improvements,
developments and information. Company will promptly disclose and describe in writing to BMW F$S from time to time,
including upon request, any such Custom Work. Company will execute such applications, assignments and other
instruments and provide such cooperation reasonably requested by BMW FS to give full effect to the provisions of this
paragraph. Company warrants and covenants that it has caused or shall cause each of its Personnel. before they do
any work in connection with this Agreement, to enter into written agreements necessary to carry out and provide for
the full intent of this Section, will make BMW FS a third party beneficiary of such agreements and will deliver fully
signed copies of same prior to commencement of work by such persons or entities on behalf of BMW FS.

Any work product provided by Company in connection with this Agreement which is not to be considered Custom
Work shall be specifically listed in the applicable Schedule; otherwise, it shall be deemed to be Custom Work.

Modifications. At any time during the term of this Agreement, if BMW FS or Company should desire to recommend
an addition. modification or change to Company's required performance hereunder, such change must be in writing
and executed by both parties.

Subcontracts. Company may not subcontract any Services withoul the prior written approval of BMW FS. Company
shall be responsible for the fulfillment of its obligations hereunder, as well as those of any subcontractor or employee
hereunder, notwithstanding the performance of such obligations by its subcontractors, and shall secure compliance
by such subcontractors and employees with each and every term and condition of this Agreement.

Audit. BMW FS or its designated representatives, during normal business hours, has the right to conduct audits and
review Company's operations, systems and records at Company's business premises relating to the provision of any
and all services pursuant to this Agreement and in order to evaluate and confirm Company's compliance with its
obligations pursuant to this Agreement, including but not limited to the Safequards Section.

Background Checks and Screenings. For purposes of this Section 14, “place personnel with BMW FS" and
“placement with BMW FS" or any derivation thereof shall each mean placement of personnel on-site with BMW FS or
affiliales of BMW FS as well as assignment of personnel for the performance of services to, for, or on behalf of BMW
FS or affiliates of BMW FS to the extent that such assignment enables personnel to have access to NPI or
Information (as each term is defined in Section 9 above) or to otherwise have access to assets, funds, proceeds, or
payment instruments of BMW FS, affiliates of BMW FS, or customers of each. Company warrants and represents
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that Company shall not place personnel with BMW FS unless Company has ensured that such personnel have been
screened for the following immediately prior to placement with BMW FS: (1) illicit drug use as determined by a
standard 10 Panel Drug Test; (2) criminal background as determined by a standard background check that is
designed to reveal any federal, state, or local felony crime of any nature, or any federal, state, or local non-traffic-
related misdemeanur offense; and (3) derogatory credit history as determined by a consumer report obtained from a
consumer reporting agency as defined by the Fair Credit Reporting Act (collectively referred to hereinafter as the
“screenings”). The cost of all screenings performed in accordance with this Section 14 shall be paid by Company
without reimbursement from BMW FS. In performing the screenings, Company agrees to comply with the
requirements of the Fair Credit Reporting Act. Company further warrants and represents that Company shall not
place personnel with BMW FS if the results of the screenings for such personnel do not conform to the applicable
standards provided by BMW FS in writing to Company. With respect to personnel placed with BMW FS, Company
further agrees to perform new screenings on a biennial basis, or prior to contract (or purchase order) renewal
(whichever occurs later). In the event that the results of any screenings of personnel placed with BMW FS do not
conform to the applicable standards provided by BMW FS in writing to Company, Company shall notify BMW FS
immediately and shall promptly withdraw the placement of such personnel with BMW FS. Company agrees fo
maintain the results of the screenings performed in accordance with this Section 14 and all related records and files
for the duration of the placement of personnel with BMW FS to the extent permitted by applicable law. Company
further agrees that BMW FS may audit, and Company shall timely make available to BMW FS, the full detailed results
used to determine successful completion of the screenings and all related records and files of Company upon
reasonable advance notice. Prior to placement at BMW FS, Company agrees to obtain the written consent of
Cornpany's employees authorizing the sharing of such results, records, and files with BMW FS for purposes of the
audil.

Insurance. During the term of this Agreement and any Statement of Work, Company shall maintain in effect the
following levels of insurance caverage:

(1) General Liability
-$1,000,000 Each Occurrence

(2) Evidence of Worker's Compensation
- Employer’s Liability $1,000,000

(3) Crime
-$1,000,000 Employee Dishonesty-
-must include 3rd party coverage (BMW FS Coverage)

All coverages must:
- include BMW FS as an Additional Insured
- be written by an insurance company with an A.M. Best's rating of “A-" or better
- be written on an occurrence form
- include 30 days notice of cancellation to Additional Insured
- include Waiver of Subrogation in favor of BMW Financial Services NA, LLC
- primary to any insurance coverage carried by BMW FS

General.

(a) This Agreement shall be deemed to include all Statement of Works issued hereunder. This Agreement
constitutes the entire agreement between the parties and there are no prior or contemporaneous. oral or
written, representations, understandings or agreements relating to the subject matter hereof which are not
fully expressed herein.

(b) THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED, INTERPRETED AND ENFORCED IN
ACCORDANCE WITH THE LAWS OF THE STATE OF OHIO WITHOUT GIVING EFFECT TO THE
CONFLICTS OF LAWS PROVISIONS THEREOF. COMPANY AGREES TO JURISDICTION OF CLAIMS
ARISING UNDER THIS AGREEMENT IN THE STATE AND FEDERAL COURTS LOCATED IN FRANKLIN
COUNTY, OHIO.

(c) No delay or omission by either party in exercising any right or power shall impair such right or power or be
construed to be a waiver. A waiver by either party of any of the covenants to be performed by the other or any
breach thereof shall not be construed to be a waiver of any succeeding breach or a breach of any other



covenant. No waiver or discharge shall be valid unless in writing and signed by an authorized representative
of the party against whom such waiver or discharge is sought to be enforced.

(d) This Agreement shall be binding upon and inure solely to the benefit of the parties hereto and their permitted
successors and assigns, and nothing in this Agreement shall confer upon any other person ar entity any legal
or equitable right, benefit or remedy of any nature whatsoever under or by reason of this Agreement.
Company may not assign or transfer this Agreement or any rights or obligations hereunder, without the prior
written consent of the BMW FS. Any attempt to assign or transfer this Agreement in violation of this
subsection shall be void and of no force and effect.

(e) Neither party shall publicize their relationship or the terms of this Agreement or any Statement of Work or use
the other party's name or other trademarks or service marks in any advertisement or publication without the
other party's prior written approval. Except as aforesaid in this Section 16 (e), the terms and conditions of this
Agreement shall be considered Confidential Information and neither party may disclose the terms and
conditions of this Agreement without the other party's prior written consent.

(f) The representations, warranties and obligations set forth in Sections 7, 8, 9, 10, 11, and 16 shall survive
termination or expiration of this Agreement and shall remain in full farce and effect.

Q) Whenever under this Agreement one party is required or permitted to give notice to the other, such notice
shall be deemed given when delivered in hand or three days after being sent by United States mail,
registered or certified mail, return receipt requested, postage prepaid, and addressed as follows:

In the case of Company: In the case of BMW FS:

CRED 1< MAR &4 C‘"Sﬂ BMW Financial Services NA, LLC

- 5 5550 Britton Parkway
ST A/ufw/xa g0 4884 Hilliard, OH 43026

/(f: vescte CA :?25/08 Attn:

Attn: Z "} ?,,A_. With a required copy to:

Legal Department

BMW Financial Services NA, LLC
§550 Britton Parkway

Hilliard. OH 430286

Either party hereto may change its address for notification purposes from time to time by giving the other
party prior written notice in accordance with this Section of the new address and the date upon which it will
become effective.

{h) This Agreement may not be assigned by Company unless BMW FS is given at least 30 days advance written
notice at which time BMW FS may decide, in its sole discretion, to either accept the assignment or cancel the
Agreement.

() If any provision of this Agreement is declared or found to be illegal, unenfarceable or void, then both parties
shall be relieved of all obligations arising under such provision, but if the remainder of this Agreement shall
not be affected by such declaration or finding and is capable of substantial performance, then each provision
not so affected shall be enforced to the extent permitted by law.

() All remedies provided for in this Agreement shall be cumulative and in addition to and not in lieu of any other
remedies available to either party at law, in equity or otherwise.

(k) Where agreement, approval. acceptance, consent or similar action by BMW FS or Company is required, such
action shall not be unreasonably delayed or withheld.

In witness whereof, each of the parties have caused this Agreement to be executed on its behalf by its duly authorized
representative as of the date first above written.



BMW FINANCIAL SERVICES NA, LLC COMPANY

By: By: &5 ‘*"T’; o,
Name: . Name: (ﬂ’e: 57/:‘%@74 (tf
Title: Title: C @/ &)

By:

Name:

Title:




EXHIBIT A
STATEMENT OF WORK - Consulting Services

Company:

Client Representative:

Client: BMW Financial Services
BMW FS Manager:

This Statement of Work is governed by the Master Professional Services Agreement entered into between Company and
BMW FS on . BMW reserves the right to extend services if the expected completion date of
project deliverables specified in this contract must be extended.

BMW FS Role:
Project Deliverables - Scope/Engagement Description:

Consultant:

Duration:

Compensation: There will be no contractual rate increase for overtime, holidays or weekends.
v

BMW FINANCIAL SERVICES NA, LLC COMPANY

By: i By: -—;—-“' 2

Name: Name. d_rc-,ﬁ»r! %ffrﬂ
Title: Title: T EED

Date: Date: ;",’/.?!f' 72
By:

Name:

Title:

Date:




EXHIBIT B
STATEMENT OF WORK — Employment Agency Services
Company:
Client Representative:

Client: BMW Financial Services
BMW FS Manager:

This Statement of Work is governed by the Master Professional Services Agreement entered into between Company and
BMW FS on . Each employce governed by this MPSA is assigned on a permancent basis. BMW rescrves
the right to re-assign the employee to perform different duties.

BMW FS Role:
Scope/Engagement Description:

Consultant:
Duration:
Compensation: There will be no contractual rate increase for overtime, holidays or weyds_

BMW FINANCIAL SERVICES NA, LLC COMPANY L

i o I
By: By: L7 N

Name: Name: _(;4.-—* /gb"iﬁ*/’
Title: Title: s

Date: Date: J?/ A ?// a
By:

Name:

Title:

Date:




Exhibit C

Travel Expense Guidelines

All business travel expenditures incurred by Consultant will be subject to review and approval by BMW FS subject
to the guidelines below. The Guidelines may be amended from time to time. Receipts will be required for all
expenditures over $10.00

1. Meal Reimbursement
Meals will be reimbursed on a per diem basis per diem with a limit of $50.00 per day ($9 breakfast, $16 lunch, and
$25 dinner). Breakfast is an allowable per diem expense in all cases except when a Hotel includes the breakfast

in the rate, and then breakfast must be deducted from the per diem expense. Lunch cannot be claimed as per
diem meal when working at a BMW location that has a BMW Cafeteria.

2. Hotel Reimbursement

The maximum rate of hotel reimbursement is as follows:

City Max Hotel Rate
Boston, MA $260
Downtown Chicago, IL $260

Los Angeles, CA $220

Miami, FL $250

New York, NY $285
Seattle, WA $200
Phoenix/Scottsdale, AZ $230 (11/15-4/30)
MNaples/Ft. Mevers & Ft. Lauderdale, FL. $230 (11/15-4/30)
San Francisco, CA $220

San Juan, PR $250
Washington, D.C. & Sterling/Arlington, VA $270
London, England $250

All other locations (including Europe) $180

3. Airfare Class: Coach

4. Ground Transportation: Reimbursed at actual with receipts.



5. Other Expenses: BMW FS considers the following to be reimbursible "Other Expenses” while on approved
business travel:

a. Taxi and travel by other public transportation

b. Porter and baggage storage, etc.

¢. Parking Fees (not 1ickéts)

d. Mail and telephone charges when receipts are provided
e. Tolls

f. Tips and service expenditures (not in connection with meals which fall under guidelines for meals)
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UP2DRIVE ! VENDOR MARKETING A ENT (04/

This is an Agreement between BMW Pinancial Services NA, LLC in its capacity 83 service provider for up2diive, a division of BMW
Bank of North Awerica (“up2drive”), with its principal place of business at 5550 Britton Parkway, Hilliard, OH 43026 and
CREDITSMARTS Corporation (“Vendor”) with its principal place of business at 231 E. Alessandro #4884, Riversids, CA 92508,
The purpose of this Agreement 15 to allow up2drive to offer its financial services to the visitors of the Vendor®s web site(g).

This agreement is governed by the MSA entered Into betweon Vendor and up2dtive in Maich of 2012 and incorporates by this
reforence the ternas and conditions of the MSA. IF the terins and conditions of the MSA and this Agreement conflict, the MSA shall

prevail.

For the purposes of this agreement the DEALER/DEALERSHUP is defined as an atomotive vetail center that sells produets or
setvices for consumer purchase on a retail installment contract.
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WHEREAS, Vendor offers potential borrowers the opportanity to complete a simpls application form so that certain income and
credit information may be provided to lenders who offer varions consumer credit products, inclading but not limited to antomobile
loans, and other products as may be offered;

WHEREAS, up2drive desires to provide conditional hpprovals to qualified customers, to offer automobile loans or other various
consumer loan products to appraved customers, and to perform such other duties as are sef forth 1 this Agreement;

WHEREAS, Vendor desires 10 match qualified customers with the appropriate lender by evaluating castomers whose oredit profile
passes the mininmun credit pacameters established by up2dtive and to provide such other sexvices as set forth in this Agreement; the
paxties hereto agree as follows:

VENDOR RESPONSIBILITIES: 2

1) Vendor wilt establish electronic systesns to permit customers to communicate with up2drive through mutually agreed secure lines of
commpunication. .

2) Vendor wil process all application forms using the minitoum credit patameters established by up2diive and the information obtaned
(“Custorner information”) frot the application fort inchuding the enstomer’s credit history, that will provide sufficient data to determirte
whether the custowner may qualify for anry loan programs offtzed from by up2drive.

UP2DRIVE RESPONSIBILITIES:

1) up2drive shall provide to Vendor information about: (a) which loan products are to be offered through this agresmestt, and (b) general
instifution information (instuding logos or Trademarks) to e pubilished on the Vendor web site (Creditsmats.com).

2) upddve will provide Vendor with standard reporting as necessary to effectuate this Agreement. All information reported will be treated
confidentially by the parties.

REVENUE AND FEES:

«  up2drive will pay to Vendor $100.00 pex funded loan submitted through the Vendor application system. Paymeots witl be made to
Vendor monthly for loans that were funded in the previous month.

= Vendor will pay up2drive 30% of the recoived net monthly recurxing DEALER service charge once o month on a re-occurring basis
per DEALERSHIP that is or has been referred by up2drive to the CREDITSMARTS Platforin.

LAUNCH: The estimnated launch date is April 16th, 2012.

TERM: The initial teym of this agreement is ope month from the Jaunch date and js anmanmicﬁlhr renewable for successive one-month
texms unless written notlce of tecmination is provided by eithier party no less than thirty (30) days prior to the end of the then-current
term.

Neither party shall publicize their relationship or the terms of this Agreement ar use the other party's name or other trademarks or
service yarks in any advertisement or publication without the other party's prior written approval.

No delay or omission by either party in exercising any right or powar shall itapair such right or power or be construed to bie a waiver. A,
waiver Dy either party of auy of the covenants 1o be performed by the other or any breach thereof shalt not be construed to be a walver of
any succeeding breach or a breach of any other covepant. No wajver or discharge shall be valid unless in writing and signed by an
authorized representative of the party against whom. such waivet or discha:ge is sought to be enforced.

Tf any provision of this Agreement is declared or found to be fllegal, unenforceable or void, then both parties shall be relieved of all
obligations arising under such provision, but if the remainder of this Agreerent shall not be affected by such declaration or finding and is
capable of substantial pecformance, then each provision ot 5o affected shall be enforved to the extont pormitted by Jaw.

This Agreement shall be binding upon and inure solely to the benefit of the parties hereto and their parmitted successars and assigns, and
pothing in this Agrsement shall confer upon any other person or entity any legal or cquitable right, benefit or remedy of any nature
whatsoever under or by reason of this Agreement. Vendor may not assign or transfer this Agreexnent or amy rights or obligations
hereunder, without the prior written consent of UP2DRIVE. Any attempt to assign or gransfer this Agreement in violation of this
subsection shall be void and of no force and effect.
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ON, Vendor and UP2DRIVE each agree to indemify, defend, and hold harmless the other from and against any and
all amounts payable under any foss, judgment, verdict, court order or settlement for death, bodily injury; or damage to, destruction of or
loss of any real or tangible persopal property to the extent arising out of the indemnitor's negligence in the performance of this
Agteement. Vendor agd UPZDRIVE agree to indemmify, defend, and hold harmless the other and its affiliates, officers, employees,
directors, shareholders and contractors, from and against any and all Hiability, loss, cost, and expense, however arising, inchuding
reasonable attorney fees, incurred: (1) as a direct or indirect result of any breach by each other or any employee of either company, of itd
or their agreements, representations and warcanties under this Agteement, as well as any and all amounts payable under any judgment,
verdict, court order or settlement refating thereto; (2) relating to any and all taxes (other than sales tax) and other levies relating to terms
under this Agreement.

This Agreement constitutes the entire agreement between the parties and there are no prior of condeniporaneous, oral or written,
representations, understandiogs or agreements relating to the subject matter hereof which are not fully expressed herein.

BMW FINANCIAL SERVICES N4, LLC

By. - S By,

Its_ (/A (D (s Qu Ste-e4 s, Dalihe Bulsiness Mal”
Dated: Y 1K 7217 Dated: A /(3 /2202,
CRED’\‘MRP TION

Bty S Cremr 5

Dated: Vﬁq/?a

Doc# 2135487\1



UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

CITY SEI.ECT AUTO SALES, INC., a
New Jersey corporation, individnally and

as the representative of a class of similarly situated persons, Civ. Action No.-13-¢v-4.595

(NLH-IS)
Plaintiff,
V.
BMW BANK OF NORTH AMERICA, INC.,
BMW FINANCIAL SERVICES NA, 11.C,

CREDITSMARTS CORP., and
JOHN DOECS 1-12,

Defendants.

AFFIDAVIT OF SEAN RYAN

‘I'he affiant, first being duly sworn upon his oath, states:

1. My name is Sean Ryan. I am President of Creditsmarts Corp. (“Creditsmarts™). 1
have personal knowledge of the facts stated herein.

2. Creditsmarts’ address is 231 L. Alessandro Blvd., 488A, Riverside, California
92508.

3. Creditsmarts is named as a Defendant it the above captioned case. As part of this
case, I am providing this Affidavit.

4. Creditsmarts’ Business is an Internet based Lending Tree business model to small
indcpendent auto dealers.

Creditsmarts.com allows its auto dcalers’ customers the opportunity to complete & simple loan
application form online. The information submitted is automatically sent to Creditsmarts’
participating lenders who offer auto loans. If initial income and credit information is adequale,
the auto dealer’s customer may select from a list of auto lenders. The auta lender the customer
selects and (he customer and the auto dealer then directly complete the formal loan process as

g m.,ggﬁbit 0B

Panerso%cponing & Video




required by law for an auto loan and car sale. Creditsmarts’ service is all online and sclf-
executing on Creditsmarts” website. The scrvice does pot involve personal contact or
communication between Creditsmarts. auto dealers, auto lenders, and auto borrowers.

5. BMW Financial Scrvices NA, LLC (“BMWFS™) is a division of BMW Bank of
North America. BMWEFES business is an auto lender.

Up2Drive is the one auto loan program BMWEFS agreed to offer on Creditsmarts’ websitc. This
is the only connection / relationship BMWFS and Creditsmarls have.

6. Creditsmarts cntered into two (2) Agreements with BMWES

The Master Professional Services Agreement dated 3/29/12 (“MPSA™) is attached as Exhibit 1

BMWES is a “vendor” and one ol many auto lenders of Creditsmarts per the MI'SA. Scction 2
(a) Services states that BMWFS retains Credilsmarts to gt the Up2Drive program on
Creditsmarts website and the referral of potential auto borrowers from Creditsmarts auto dealer
clients functioning. Section 4 (b) states Creditsmarts shall perform its services as an independent
contractor. Section 9.3.3 and 9.3.4 state that all BMWTFS information is confidential and shall
only be used for purpose of making Up2Drive loan available on Creditsmarts websile and shall
nol be otherwise disclosed. Section 16(e) states neither party shall publicize their relationship or
the terms of this Agreement or use the other party’s name or other trademarks or scrvice marks
in any adverlisemont or publication without the other party’s prior written approval.

Creditsmarts did nol rcquest or obtain written or other approval for any advertisement or
publication including the 1 fax adverlisement.

The Up2Drive / Vendor Marketing Agreement dated 4/18/12 (“VMA?) is attached as Exhibit 2.

The VMA allows Up2Drive to offer its financial service (loun) to the visitors of the Creditsmarts
website. ‘The VMA is governed by the MSA entered into 3/29/12. Tf the terms and conditions of
the MSA and VMA conflict the MSA shall prevail. Creditsmarts is obligated to establish
electronic systems to permit customers to communicate with Up2Drive on mutually agreed
sceured lines of communication. Neither party shall publicize their relationship or the terms of
this Agrecement or use the other party’s namc or other trademarks or service marks in any
advertisement or publication without the other party’s prior writlen approval.

7 The Sender was Creditsmarts

The 1 fax was created and sent inadvertently by an employee of Creditsmarts on Decembet 27,
2012. Creditsmarts sent the 1 fax using a fax broadcaster and paid the fax broadcaster for its fax
broadcasting services. The Invoice from the fax broadcaster is attached as Exhibit 3. The
Affidavit from the fax broadcasier stating it broadcasted the 1 fax for Creditsmarts on December

b



27. 2012 and that it has no contact, relationship or business with BMWTFS is attached as Exhibit
4.

8. BMWES did not send the 1 fax.

9. BMWFS had no awareness of or anything to do with the 1 [ax. BMWFS did not
prepare, approve, sanction, or participate in the 1 fax that was sent. BMWES has no control over
Creditsmarts advertising, husiness or the 1 fax Creditsmarts sent.

10.  BMWTIS provided no express consent, authorization, or direction for Creditsmarts
to act to send the 1 fax.

11. Creditsmarts “relationship with BMWTIS is for a limited purpose” and that is
solely to offer the Up2Drive auto loan on Creditmsmarts website. The scrvice provided is all
clectronic and self-executing. There are no people. discussions or communications or other
relationghips.

12. BMWZES did not hold out or agree that Creditsmarts is its agent. The MPSA states
the parties’ agreement is confidential.
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Further affiant sayeth not. Dated this ¢ ; day of December 2013,

CREDITSMARTS ,oy
/-% T~

B}l: bg.:s';b('/ -t

=

Sean Ryafi, President

STATE OF CALIFORNIA )
- . ) ss.
County of /Ta’/lf?:’ Y ihe )

G .r'—‘f-;; ;
On this the A day of December 2013, before me, the undersigned Nolary Public,
personally appeared Sean Ryan, President of Creditsmarts Corp. and affirmed that he cxecuted
the Affidavit for the purposes thercin contained.

IN WITNIESS WHEREOF, I hereunto set my hand and official scal.

Notary Public

My Commission Expircs: &QQMWO{ :
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State of California
County ol Averside
M&mfﬁ bafore me, ML \\)\% - ot o ?U\JOLLC»

Title of the Cf‘scnr\J

personally appeared S? N ?—] \{ .

Nq'ne 's) of Signeris)

—————
]

who proved 1o e on the basis of satistactory evidence o
be the person(@ whose name(g) is/are subsciibed fo the
within  instrument and  acknowledged to me that
ha/sheAbeyexecuted the same in his/kestitair avthorized

ANISE MEJIA T Sl his/he o _
Commission # 199577 papacu_\/{ies), e thal by I*Bfi“lﬁﬁﬂh?lr' ig e(x) on the
Notary Public - Califarnia instrument the person(g, or the entily upon behali of

Riversite County ; which the parson(sd acled, execuied the instrument.

Gomm. Expires Ocl 27, 2016

i certify under PENALTY OF PERJURY under the laws
of the Siate of California that the foregning paragraph is
true and correci.

WITNESS my hand and official seal.

Al

Signailure / i

Plaus Neiary Seal Above Signature ol Nota -77/(’;":

OFTIONAL

Tnough the informasticn: belaw s nol required by law, it may prove valuiable (o persons relying vn the document
and could preveni iravduien! removal and reatiachment of this form 1o anoiher aocuiment.

Description of Attached Docurnent

Title or Type of Document: A‘Fﬁdﬂ vV {j’ ZJ%\ Q-é’dbn %MQ/}”?
Document Dale: MMW Z 2013 ~ Mumber of Pa_qca 5,53 -

Signer(s) Other Than Named Above: ___

Capacity(ies) Claimed by Signer(s)

Signer's Name: Signers Name:

L1 Individual Lt Individual
7 Corporate Officer — Title(s): ) LI Corporate Officer — Tille(s):
[ Pariner — | Limited _ | General 0 Partner — [ 1 Limited LI General
M Altorney in Fact sl 1 Aflorney in Fact
3 Trustee G R A 1 Trustee
1 Guardian or Conservator | _1 Guarahan ur Conservalor
L Other: | 7 Otner:
Signer Is Representing: ! Signer ls Representing:
'g

ORI AT
ol-Free 1-BC0-B78-6627
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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY-CAMDEN VICINAGE

CITY SELECT AUTO SALES, INC., a

New Jersey corporation, individually
and as the representative of a class
of similarly-situated persons,

Plaintiffs,

No. 13-CV-4595
NLH-JS

VS.
BMW BANK OF NORTH AMERICA, INC., BMW
FINANCIAL SERVICES NA, LLC,
CREDITSMARTS CORP., and JOHN DOES 1-12

Defendants.

o \o/ o o/ o/ o/ o/ o/ o/ o o\ N\ N\

DEPOSITION OF ALEJANDRO GOMEZ, the witness herein,
noticed by BOCK & HATCH, LLC, at 3403 Tenth
Street, Riverside, California, at 9:01 a.m., on
Monday, May 19, 2014, before Diana Austin, CSR

7375.

Hutchings Number 508441
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Page 2 Page 4
1  APPEARANCES OF COUNSEL: 1 EXHIBITS (Continued)
2 2 DEFENSE DESCRIPTION IDENTIFIED MARKED
3 For Plaintiffs: s u Fax 42 64
[EXH-11]
4 BOCK & HATCH, LLC 4
5 BY JONATHAN B. PIPER 12 E-Mails 44 64
6 134 North La Salle Street, Suite 1000 5 [EXH-12]
7 Chicago, Illinois 60602 6 13 Customer Profile 47 64
8 , [EXH-13]
9 For Defendant CREDITSMARTS CORP.: 14 WestFax Invoices 52 64
10  WILLIAM B. HAYES, ATTORNEY AT LAW 8 [EXH-14]
11 257 Jackson Street 9 15 Drawing 58 64
12 Denver, Colorado 80206 [EXH-15]
13 10
11
14 For Defendants BMW BANK OF NORTH AMERICA, INC., BMW 12
15 FINANCIAL SERVICES NA, LLC: 13
16 STROOCK & STROOCK & LAVAN, LLP 14
17 BY RAYMOND A. GARCIA 15
18 180 Maiden Lane i?
19 New York, New York 10038-4982 18
20 19
21 20
22 21
23 22
24 2
24
Page 3 Page 5
1 INDEX 1 ALEJANDRO GOMEZ,
2 WITNESS: ALEJANDRO GOMEZ . . . .
3 EXAMINATION BY: PAGE 2 the witness herein, having been sworn, testifies as
4 MR. PIPER 5 3 follows:
5 MR. GARCIA 61 4
6
7 EXHIBITS 5 -EXAMINATION-
8  Exhibit identification within the transcript is flagged 6
with "[EXH]" as an identifier.
9 7 BY MR. PIPER:
10  PLAINTIFF DESCRIPTION IDENTIFIED MARKED 8 Q. Could you state your name for the record.
11 1 E-Mails 9 64 .
[EXH-1] 9 A. Yeah, Alejandro Gomez.
12 09:01 10 Q. And where do you currently reside?
2 Fax 14 64 . .
13 [EXH-2] 11 A. City of Menifee.
14 3 Fax 14 64 12 Q. Can you give me the street address?
5 [EXH-3] 13 A. Sure, 29132 Lighthouse Court.
4 WestFax Invoice 23 64 14 Q. Have you ever been deposed before?
16 [EXH-4] 09:02 15 A. No, sir.
17 5 WestFax Invoice 27 64 .
[EXH-5] 16 Q. Have you ever testified in court?
18 17 A. No.
6 WestFax Invoice 27 64 . . .
19 [EXH-6] 18 Q. Okay. Just for your benefit, she's going to
20 7 E-Mail 34 64 19  take down whatever you're saying. If you have any
21 [EXH-7] 09:02 20  trouble with any words or spelling, feel free to ask
8 E-Mails 34 64 21 during the course.
22 [EXH-8] 22 It helps if you give -- at the end of the day, she
23 9 Advertisement 41 64 .
[EXH-9] 23 needs an audible answer. So you need to say at the end
24 _ 24 of the day, ""yes™ or ""no," as opposed to nodding your
10 Advertisement 42 64 } i
25 [EXH-10] 09:02 25  head or shaking your head.
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Page 6 Page 8
09:02 1 If you feel like any of my questions or any of the 09:04 1 A. Just through an opening.
2 attorneys' questions are not clear, you should feel free 2 Q. Did you know Mr. Ryan before that?
3 toask to have the question rephrased or clarified. And 3 A. No.
4 I talkslow. So it helps if you wait until | finish the 4 Q. Soitwas, like, a job ad?
09:02 5 question. That gives them a chance to make objections. 09:05 5 A. Yes.
6  They have the right to make objections for the record. 6 Q. Did your responsibilities change during the
7 Butyou don't have to worry about the objections. 7 period that you were working for CreditSmarts?
8  That's for the benefit of the judge if he wants to rule 8 A. My job role was always varied. So | wouldn't
9  about what's admissible testimony. And if you get too 9  really say it did change. You just do what you have to
09:03 10  confused by their objections, then we'll have to read 09:05 10  doinasmall company --
11 the question a second time -- 11 Q. Okay.
12 A. Sure. 12 A. -- when required.
13 Q. -- it will take more time. And regardless of 13 Q. When did you leave CreditSmarts?
14 what objections they make, you should answer the 14 A. Late 2013.
09:03 15  questions. Except, I don't think it's likely, but it's 09:05 15 Q. And why did you leave CreditSmarts?
16  possible that if you had attorney/client privilege 16 A. 1 opened my own business.
17 information from when you were a CreditSmarts employee, 17 Q. So you resigned from your position?
18 like you talked to a company lawyer back then, then 18 A. Yeah, | gave my notice and moved on.
19  Mr. Hayes would have the right to ask you not to answer 19 Q. Did your decision to resign at CreditSmarts
09:03 20  the question because it goes into the company's 09:05 20 have anything to do with this lawsuit?
21 privilege. But I doubt that will come up. Don't pay 21 A. No.
22 attention too much about the objections, just try to 22 Q. Did it have anything to do with issues about
23 focus on the question. Give your best answers, and 23 whether you had sent faxes of the company?
24 we'll move along. 24 A. No.
09:03 25 A. Will do. 09:06 25 Q. What are you doing now?
Page 7 Page 9
09:03 1 Q. Okay. Now, this case mainly involves events in 09:06 1 A. I run aused car store.
2 late 2012. Where were you employed in -- how were you 2 Q. Okay. Do you have a lot there?
3 employed in 2012? 3 A. Yes.
4 A. 1 was employed by CreditSmarts as a salary 4 Q. Okay. Why don't you tell me the name and
09:04 5  employee. 09:06 5  address of that company?
6 Q. What was your title at that point? 6 A. 1342 East Sixth Street Corona, California.
7 A. There were really no titles. 7 Q. What is the name of the company?
8 Q. Okay. 8 A. It's called Select Autos.
9 A. l'was just a general employee. 9 Q. If we can mark this as the first exhibit.
09:04 10 Q. Where did you work at that time? 09:06 10 [EXH-1]
11 A. At Riverside, California. 11 Have you spent any time preparing for this
12 Q. Do you remember the street address for the 12 deposition?
13  CreditSmarts office? 13 A. No.
14 A. 5029 LaMart Drive. 14 Q. Have you talked to any -- we had some
09:04 15 Q. When did you start working for CreditSmarts? 09:07 15  conversations to set up the schedule for the
16 A. 2009. 16 deposition --
17 Q. Were you working at the LaMart address the 17 A. Uh-huh.
18  entire time you were working for CreditSmarts? 18 Q. --correct?
19 A. | believe so, yes. 19 Did you talk to Mr. Hayes before the deposition
09:04 20 Q. And did you ever have, sort of, an official 09:07 20 to--
21 title while you were working at CreditSmarts? 21 A. | spoke to Mr. Hayes briefly. | spoke to Sean
22 A. No, | don't believe so. 22 Ryan briefly, and I spoke to you on several occasions.
23 Q. How old are you? 23 Q. Okay. Did your discussions with Mr. Hayes
24 A. 1I'm 35 years old. 24 refresh your recollection at all about the events and
09:04 25 Q. And how did you come to work for CreditSmarts? |09:07 25 circumstances about this case?




4 (Pages 10 to 13)

Page 10 Page 12
09:07 1 A. Not very much, no. | wouldn't say that. 09:10 1 this time period to get this fax for him.
2 Q. How about your discussions with Mr. Ryan? 2 Do you have any recollection of such a
3 A. Same. 3 conversation?
4 Q. I'm going to show you the first exhibit. Take 4 A. Just from looking at this e-mail, | see there
09:07 5 as much time as you need to refer to it, but my first 09:10 5  was an e-mail conversation.
6 question is just whether you recognize this document, 6 Q. Okay.
7 which looks like a string of e-mails? 7 A. Other than that, no.
8 A. | recognize the company name. The rest of the 8 Q. How about a vocal face-to-face type of
9  document no, I don't recollect specifically. 9  discussion?
09:08 10 Q. Okay. 09:11 10 A. No.
11 A. CreditSmarts phone number. 11 Q. If you had to get a fax for Mr. Ryan while you
12 Q. Do you recall the image that's on the front 12 were working at CreditSmarts, do you know how you would
13 part of the e-mail that looks to be an ad for Up2Drive? 13 have done that?
14 Do you recall ever seeing that part of the e-mail 14 A. Not really. I don't recall where we kept the
09:08 15 before? 09:11 15  faxes, if we kept them at all.
16 A. The BMW vehicle? 16 Q. What was your role in faxing at CreditSmarts?
17 Q. Well, the whole part that's embedded on the 17  Thatis, when you were involved in faxing, what did you
18 firste-mail, I imagine, all the way down to the *Join 18  do?
19  Now™" and the text at the bottom before your name. 19 A. My role at CreditSmarts really didn't involve
09:08 20 A. Not specifically. 09:11 20  faxing, for the most part. It was occasionally that |
21 Q. Okay. Do you recall sending an e-mail to Sean 21 would be involved in the creation or, | guess, sending
22 Ryan about this document? 22 ofafax.
23 A. I don't recall sending this e-mail, but I do 23 Q. How would you do that? For example, do you
24 see that it was sent from my in box. 24 remember specifically creating faxes?
09:09 25 Q. Okay. If you look at the bottom of the first 09:12 25 MR. HAYES: Objection; he's already answered that
Page 11 Page 13
09:09 1 page and the top of the second page, there is an e-mail 09:12 1  question.
2 from Sean Ryan to you saying, "*What fax piece did we 2 MR. PIPER:
3 send?" 3 Q. That's where you can go ahead and answer.
4 Do you recall Mr. Ryan asking you about a fax for 4 A. 1 don't really understand your question.
09:09 5  the Up2Drive program sometime when you were working at || 09:12 5 Q. Do you remember specifically ever creating a
6  CreditSmarts? 6  fax at CreditSmarts?
7 A. Not specific. 7 A. I recall working on faxes.
8 Q. Do you have any recollection of that? 8 Q. What do you recall about working on faxes?
9 A. No recollection. There is e-mail evidence of 9 A. No specifics. | do remember working on faxes,
09:09 10  such conversation, but I don't remember specifically. 09:12 10  occasional.
11 Q. Okay. Did you ever create faxes to be sent for 11 Q. What did you -- what do you mean by "working on
12 CreditSmarts to its customers? 12 faxes"? What were the kinds of things you did that you
13 A. | have worked on faxes in the past. 13 remember with respect to faxes?
14 Q. Did you ever create the faxes, that is make the 14 A. Reading them and probably sending them.
09:10 15  document that would be actually faxed to the customers? 09:12 15 Q. What did reading the faxes involve?
16 A. | believe so. 16 A. Spell checking, proofreading.
17 Q. Okay. Do you know whether you created the fax 17 Q. So what you recall is looking at a fax that
18  image that's on the front page of this document? 18  somebody else had prepared? Is that what you're saying?
19 A. Not specifically this one. 19 A. Sometimes. Sometimes | prepared it myself.
09:10 20 Q. Okay. Do you think you didn't create this or 09:13 20 Q. Okay. Did you ever send a fax that Mr. Ryan
21 you just don't remember? 21 didn't know was going to be sent beforehand, meaning a
22 A. 1 wouldn't remember either way. 22 fax advertisement, not the individual fax to an
23 MR. GARCIA: Objection. 23 individual?
24 MR. PIPER: 24 A. | really don't know that.
09:10 25 Q. Mr. Ryan has testified that he talked to you in 09:13 25 Q. Do you have any recollection of ever preparing




5 (Pages 14 to 17)

Page 14 Page 16
09:13 1 afaxthat Mr. Ryan was not aware of? 09:16 1 Q. Do you recall faxes relating to the Up2Drive
2 A. | actually wouldn't really know what he was 2 program being sent by CreditSmarts in December of 2012?
3 aware of. 3 A. 1 don't recall faxes going out to Up2Drive
4 Q. Did you ever send a fax that he didn't tell you 4 during the period. There might have been.
09:13 5 tosend? 09:17 5 Q. Do you have any knowledge about any faxes that
6 A. I don't recall. 6 were sent for Up2Drive in that period?
7 Q. When you spoke to me a few weeks ago, you told 7 A. Not specifically.
8  me that you would never have sent a fax that Mr. Ryan 8 Q. Do you have any general knowledge about faxes
9  didn't know about it. 9  that were sent in that period?
09:13 10 Do you recall that? 09:17 10 A. That's a long time ago. | honestly can't
11 A. 1did recall talking to you and mentioning that 11 remember anything specific as far as faxes go.
12 Sean Ryan runs the company, and that | imagine he is 12 Q. Okay. We all have memory fading over time, so
13 aware of most things that happen in there. 13 youdon't need to apologize for that. I have never met
14 Q. Okay. 14 awitness that recalled everything.
09:13 15 A. The specifics of faxing, I'm not aware of. 09:17 15 A. Okay.
16 Q. Okay. When you talked to Mr. Hayes, did he 16 Q. But on the other hand, you know, I don't know
17  encourage you to say you didn't remember things if you 17 what I had for lunch on December 4th, 2012, but I know |
18  didn't have a specific recollection? 18  did have lunch. But there are degrees of recollection
19 A. No. 19  and probability and specificity.
09:14 20 Q. Let's mark the next two exhibits. 1'm showing 09:18 20 When you say | don't recall with specificity, that
21 you two exhibits. [EXH-2] [EXH-3] 21 leaves a blank which is that you remember something
22 MR. GARCIA: I'm sorry, which is number -- 22 general, and then it's my burden to figure out if you're
23 MR. PIPER: Number 2 has the header of 12-4-12. 23 holding something back or telling me everything you
24 MR. GARCIA: Okay. 24 remember.
09:15 25 MR. PIPER: Number 3 has the header of 12-27-12. 09:18 25 So what I'm trying to say: Do you remember
Page 15 Page 17
09:15 1 MR. GARCIA: Thank you. 09:18 1  anything at all, specific or general?
2 MR. PIPER: 2 A. 1 do not recall.
3 Q. For your benefit, Mr. Gomez, to my knowledge, 3 MR. GARCIA: I'm going to object to the instruction
4 the only difference between these two documents is the 4 that the client answer something that probably happened.
09:15 5  headers at the top, the fax headers on the -- 09:18 5 MR. PIPER: Right. He can object to that.
6 MR. HAYES: This is the one. 6 Q. You can answer because this a discovery
7 THE WITNESS: The dates, | see that. 7 deposition. Whether it's admissible evidence will be
8 MR. PIPER: 8  decided later. So my question -- let me finish my
9 Q. Okay. Do you recognize either of these 9  question first and strike all the instructions.
09:16 10  documents? 09:18 10 My question is: Do you have any recollection at
11 A. Seems to be the same document from the e-mail. 11  all about faxes concerning the Up2Drive program that
12 Q. Do you recognize them other than they're faxes 12 were sent in November or December of 2012?
13  that they're in the e-mail? 13 A. No.
14 A. No. 14 Q. And I'm going to ask some follow-up questions
09:16 15 Q. Did you create these documents? 09:19 15  just to make sure. You don't know anything about how
16 A. | don't recall if I did. 16  many faxes were sent?
17 Q. Isit possible that you did create them? 17 A. No.
18 MR. GARCIA: Objection. 18 Q. You don't know anything about who prepared the
19 THE WITNESS: | don't know. 19  fax?
09:16 20 MR. PIPER: 09:19 20 A. No.
21 Q. Do you know whether you had access to the 21 Q. You don't know anything about who sent the fax?
22 Up2Drive logo as part of your job at CreditSmarts? 22 A. No, I do not.
23 MR. GARCIA: Objection. 23 Q. You don't know how they were sent, whether it
24 THE WITNESS: | don't recall that. 24 was through the company fax machine or through the faxes
09:16 25 MR. PIPER: 09:19 25 that were even sent or through broadcast or like the
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Page 18 Page 20
09:19 1 WestFax Company? 09:21 1 Q. Right.
2 A. I don't recall. 2 A. -- 1 don't recall the specifics of that one.
3 Q. Do you recall being involved in any marketing 3 Q. Okay. Does this look like one of those
4 of the Up2Drive program? 4 updates?
09:19 5 A. No specifically Up2Drive. 09:21 5 A. It looks like a program update.
6 Q. Okay. Meaning you did send faxes from time to 6 Q. Did you have any knowledge of the Up2Drive
7 time marketing CreditSmarts services, but you don't 7  program as a CreditSmarts program?
8  remember if that included Up2Drive. Is that essentially 8 A. 1 understand that they are a CreditSmarts
9  what your answer is? 9  partner.
09:19 10 A. The faxes was something that we used in a very 09:22 10 Q. That's something you understood when you were
11  limited fashion. Most of our marketing was conducted 11  working at CreditSmarts?
12 over the phone. 12 A. Yes, we had multiple partners.
13 Q. My question is phone marketing, fax marketing, 13 Q. What did you understand about Up2Drive as best
14 internet or anything, do you remember being involved in 14 yourecall?
09:20 15  doing anything that involved the Up2Drive program? 09:22 15 A. They were one of our lenders.
16 A. Not specifically Up2Drive. 16 Q. Do you recall how you became aware of that?
17 Q. Okay. You were involved in marketing, but you 17 Were you aware when they signed up to be a lender of
18  don't specifically recall Up2Drive? 18  CreditSmarts?
19 A. We primarily market our software. 19 A. | first became aware of Up2Drive once they were
09:20 20 Q. Okay. Did you ever work with web faxing 09:22 20  already signed up.
21  program called or -- vendor called WestFax? 21 Q. Did you have any involvement in the business
22 A. It does sound familiar, WestFax. 22 relation between CreditSmarts and Up2Drive?
23 Q. Do you have any recollection of actually 23 A. No.
24 sending faxes through WestFax yourself? 24 Q. Did you ever have any responsibilities that
09:20 25 A. | remember using WestFax. 09:22 25 were specifically about dealing with them?
Page 19 Page 21
09:20 1 Q. Okay. What do you recall about using WestFax? 09:22 1 A. | never had any contact with Up2Drive directly.
2 A. Can you -- how do you mean? 2 Q. Did you have to help set up the internet? Did
3 Q. Well, do you recall specifically using WestFax 3 you have any role setting the internet connections
4 tosend faxes? 4 between Up2Drive and the CreditSmarts portal?
09:20 5 A. That's the only purpose of WestFax, from what | 09:23 5 A. No.
6  cantell. 6 Q. Did you ever get invoices from WestFax for
7 Q. Is that what you remember, that you used the 7  faxes that were sent by CreditSmarts?
8  WestFax? 8 A. Not at that time | dealt with.
9 A. WestFax was a fax portal. 9 Q. Okay. Did you ever send updates on your own
09:21 10 Q. You recall using that to send one or more faxes 09:23 10  initiative, that is you're the one that came up with the
11 yourself? 11  idea to send the update and that you went ahead and did
12 A. Uh-huh. 12 it without Mr. Ryan --
13 Q. Do you have any idea how many times you did 13 A. 1 don't recall that.
14  that? 14 Q. Meaning to the best of your recollection, you
09:21 15 A. No. 09:23 15  didn'tdo that?
16 Q. Were you the person who mainly sent the product 16 MR. GARCIA: Objection.
17  update faxes to customers? 17 THE WITNESS: | repeat. | don't recall this, one
18 A. 1 did some. Whether there were other people 18  way or the other.
19  doingit, I'm not really sure. 19 MR. PIPER:
09:21 20 Q. Do you recall how often you did that? 09:23 20 Q. Okay. So do you think it's possible that you
21 A. No, very rarely. 21 just got the idea to send an Up2Drive fax on your own --
22 Q. Again, do you know whether this is one of those 22 MR. HAYES: Objection.
23 updates that CreditSmarts would send its customers? 23 MR. GARCIA: Objection.
24 A. This faxing in particular, if you are referring 24 MR. PIPER:
09:21 25  to the document you showed me -- 09:24 25 Q. -- without talking to Mr. Ryan about it and




7 (Pages 22 to 25)

Page 22 Page 24
09:24 1  sending it without his knowledge? 09:26 1 like, Exhibit 2 or Exhibit 3 --
2 A. | couldn't answer that accurately. Honestly, | 2 A. Uh-huh.
3 don't remember. 3 Q. -- and then you also upload a list of fax
4 Q. Okay. But my question: Is that something 4 numbers?
09:24 5  given your normal business practices that you -- 09:26 5 When you say you would have most likely uploaded
6 A. 1 wouldn't think so -- 6 the document, do you mean the image to be faxed or the
7 Q. -- you would have done? 7 numbers or both?
8 A. -- but I'm not sure either way. 8 A. Probably both.
9 Q. Okay. Did you consider sending out updates to 9 Q. Do you know where those numbers came from?
09:24 10  be an important event when you did it? 09:27 10  When faxes were sent through WestFax to phone numbers,
11 A. ldon't-- 11 doyou know where the list of phone numbers came from?
12 MR. GARCIA: Objection. 12 A. Honestly, | don't recollect where that would
13 THE WITNESS: Our updates in our company were done 13 be.
14 daily in every communication with our customers. 14 Q. Do you recall if that -- if those numbers came
09:24 15 MR. PIPER: 09:27 15  from the customer database?
16 Q. But fax is an update to thousands of people. 16 A. Most likely, I believe so.
17  Did you consider that an important activity? 17 Q. Did you have the ability to get a list of fax
18 MR. HAYES: Objection. 18  numbers from the customer database yourself?
19 MR. GARCIA: Objection. 19 A. | had access to all the numbers on the database
09:24 20 THE WITNESS: Honestly, I don't recall doing such a 09:27 20  individually.
21 thing. 21 Q. Do you have the ability to create the file that
22 MR. PIPER: 22 would have fax numbers for some set of customers? Like,
23 Q. Okay. You don't recall sending a fax to 23 say you want to send a fax to the everybody in the
24 thousands of people? 24 eastern United States, would you have the ability to
09:25 25 A. Or updating people in that fashion. 09:27 25  create that kind of list from the database?
Page 23 Page 25
09:25 1 Q. Okay. Why don't we mark this next in order. 09:27 1 A. I don't recall if that tool was available.
2 When you did faxing through WestFax, do you recall 2 Q. Do you know who at CreditSmarts would have been
3 how you did that? Do you recall what the steps were to 3 the person who could have done that for you?
4 sending a fax through WestFax? [EXH-4] 4 A. Probably our IT department.
09:25 5 A. No, | think it's a pretty simple process. 09:28 5 Q. Who were the people in the IT department?
6 Q. Do you recall that you had to upload a list of 6 A. We outsourced IT. So you would have to ask
7 fax numbers as part of that process? 7 Sean Ryan probably about that.
8 A. | believe you did have to put in the phone 8 Q. Would that have been the company that
9 numbers or the fax numbers of those who you wished to 9  maintained the database or was that --
09:26 10  receive your communication. 09:28 10 A. That is an area of the company I'm not really
11 Q. And did you ever do that? Did you ever upload 11 very much aware of.
12 fax numbers on WestFax? 12 Q. Did you ever go to the IT people and ask them
13 A. 1 don't recall doing that. 13 for a list of fax numbers to use for faxing?
14 Q. Okay. Do you know who did that at any point in 14 A. They were not in the location where | was at,
09:26 15  time for any of the faxes that were sent through 09:28 15  and no communication was really ever conducted between
16 WestFax? 16 meand them.
17 A. No, | don't recall that. 17 Q. Okay. If communication was done to get a list
18 Q. When you were involved in sending a fax, would 18  of fax numbers so that you could send a fax from
19  you have done the uploading on the WestFax yourself or 19  WestFax, do you recall who made that communication?
09:26 20  would you have asked somebody else to do that or would || 09:28 20 A. 1'wouldn't really know.
21 itvary from one fax to another? 21 Q. Do you know if Sean Ryan ever made that
22 A. 1 would have most likely uploaded what we 22 communication?
23 wished to share. 23 A. You would have to ask him that.
24 Q. Meaning the -- as | understand with WestFax, 24 Q. Unfortunately, he says you did it.
09:26 25  you upload an image you want to fax, which might be, 09:29 25 MR. HAYES: Objection.
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09:29 1 MR. PIPER: That's, sort of, the quandary on that. 09:33 1  you were working there?
2 MR. HAYES: Objection. Could we go off the forward 2 A. Our numbers varied due to the fact that we had
3 forasecond? 3 acall center. Soit's a high turnaround -- turnover.
4 (A discussion is held off the record.) 4 1 would say probably, including me and Sean, eight, nine
09:29 5 MR. PIPER: Back on the record. Let me show you 09:33 5 atany one time.
6  Exhibit4. Did you all get Exhibit 4? 6 Q. Was Mr. Ryan in the office often?
7 MR. GARCIA: Yes. 7 A. He was there a lot, yes.
8 MR. HAYES: Uh-huh. 8 Q. Okay. And would it be fair to say that little
9 MR. PIPER: 9  happened at the office that Mr. Ryan wasn't aware of?
09:29 10 Q. Do you recognize that document? 09:34 10 A. There was a lot that happened in the office
11 A. No, sir, | don't. 11  that he wasn't aware of.
12 Q. Have you ever seen a WestFax bill such as this? 12 Q. Do you recall telling me that nothing happened
13 A. No, | have not. 13  that Mr. Ryan was not aware of?
14 Q. Okay. Do you recall that Mr. Ryan would go on 14 A. Probably nothing that requires a bill.
09:30 15 avacation trip to the racetrack after Christmas each 09:34 15 Q. So would it be your testimony that because
16 year? 16  there were bills sent for these faxes, Mr. Ryan would
17 A. I'm not really aware of that. 17  have been aware of it?
18 Q. Okay. Were you aware that he'd be out of the 18 A. I really don't know that. | have never seen
19  office for a couple of days after Christmas each year? 19  these bills personally.
09:30 20 A. Not specifically. 09:34 20 Q. Did he generally review bills before they were
21 Q. Okay. Okay. I'm going to show you two other 21 paid?
22 documents. Going back to Exhibit 4, do you have -- this 22 A. You would have to ask him that.
23 refers, under "'Item Description," to "'Broadcast Fax Per 23 Q. Butin your experience, did you see him
24 Page Normal CreditSmarts Date 12-27-2012." Thereis a 24 reviewing billings?
09:31 25 job number. The name is "BMW fax 12.27.12."" And this [|09:34 25 A. | never seen him pay a bill.
Page 27 Page 29
09:31 1 says, "Super List Billing Code." 09:34 1 Q. Okay. You don't mean by that that he didn’t
2 Do you have any knowledge of a fax concerning BMW 2 pay his bills?
3 that was sent by CreditSmarts about December 27, 2012? 3 A. 1 would imagine he did since he’s still there
4 A. I have no recollection of such a fax. 4 today.
09:32 5 Q. Then I'm going to show you 5 and 6, which are 09:34 5 Q. Okay. Who at CreditSmarts had the
6  other invoices from WestFax. 6 responsibility to review bills?
7 One of them refers to a BMW fax with a date of 7 A. Not me, and | wouldn't know who actually did
8  12-4-12 and the other refers to a BMW fax for the date 8 that.
9  of November 29th, 2012. [EXH-5] [EXH-6] 9 Q. You never had to go to somebody to ask for a
09:32 10 Do you have any knowledge of faxes concerning BMW 09:34 10  check to be cut?
11 senton about November 29th, 2012 or December 4th, 20127 11 A. No.
12 A. Not specifically. 12 Q. What did you do other than once in a while
13 Q. Do you remember when we talked by phone that 13  sending a fax?
14 you said that Mr. Ryan micromanaged the company? 14 A. My primary job was to support the staff and to
09:32 15 A. He's the owner of a small business. 09:35 15  make sure that everybody showed up every day.
16 Q. Do you recall that you told me that he 16 Q. Okay. What did you do to support the staff?
17 micromanaged the company? 17 A. Make sure that | accommodate their needs,
18 A. Whether | used that word specifically, | 18  training, monitoring activity.
19  wouldn't be able to recall. But as a business owner, | 19 Q. Nobody ever told you you were the office
09:33 20  I'minvolved in most areas of my own business. 09:35 20  manager there?
21 Q. Okay. And Mr. Ryan was heavily involved in all 21 A. | don't believe we ever had a title while | was
22 areas of activities of CreditSmarts? 22 there.
23 A. | believe so. You will have to ask him the 23 Q. Mr. Ryan never told you you were the office
24 specifics. 24 manager?
09:33 25 Q. How many people were working at the office when 09:35 25 A. From what | recall, Mr. Ryan doesn't really
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09:35 1 like to use titles very much. 09:38 1 Q. How did that vary?
2 Q. Was there somebody in charge of accounts at the 2 A. We -
3 company? 3 Q. You moved from one office to the other?
4 A. 1 wouldn't really know. | was never really 4 A. We played with the space to accommodate our
09:35 5 involved with the financial side of the company. So I'm [ 09:38 5  needs at the time.
6 not sure who took care of that. 6 Q. But other than you, Mrs. Ryan and Mr. Ryan, was
7 Q. Was there someone that you understood was the 7 there anybody employed at CreditSmarts that was assigned
8  accounting person or the books and records person? 8 an office, as best you can recall?
9 A. No. My main focus was on the call center. 9 A. From time to time there had been people in
09:36 10 Q. Okay. 09:38 10  offices other than us three.
11 A. Anything outside of that spectrum, | wouldn't 11 Q. Okay. Who do you recall? Do you recall
12 know. 12 anybody that was there?
13 Q. Who were the employees in December of 2012 13 A. Previous employees.
14 outside the call center? 14 Q. Do you recall any of their names?
09:36 15 A. Outside the call center? 09:38 15 A. Honestly, no.
16 Q. Besides you and Mr. and Mrs. Ryan? 16 Q. And do you have any idea what Mrs. Ryan did
17 A. We had our IT staff, which | don't know them 17 when she was working there?
18  specifically since I had no dealing with them. And any 18 A. No.
19  other person not in the office, I really don't know who 19 Q. Ifyou look at Exhibits 4, 5 and 6, do you see
09:36 20 they were. 09:39 20  the column called, "Quantity,"” and for the BMW fax
21 Q. Were the IT staff there in the office? 21  entries, November 29th is 5,480, November --
22 A. No. 22 December 4th is 5,107 and December 27 is 10,420? Do you
23 Q. So other than you and Mr. and Mrs. Ryan, was 23 know if you have sent a fax broadcast through WestFax
24 there anybody there in the office that was not part of 24 that was that large in terms of the number of people
09:36 25  the call team? 09:39 25  that were going to receive the fax?
Page 31 Page 33
09:36 1 A. No. 09:39 1 A. 1 wouldn't really recall that specifically.
2 Q. And did -- what did Mrs. Ryan do? What was she 2 Q. Do you recall whether that was a large fax or
3 responsible to? 3 small fax relative to the faxing broadcasting that
4 A. She did not report to me. 1'm not really sure 4 CreditSmarts did through WestFax?
09:37 5  what her role is. 09:40 5 A. Seems like a very large number, but I wouldn't
6 Q. Did you have to work with her? 6 know how it compares to average.
7 A. No. 7 Q. Does it strike you as likely that you would
8 Q. Did she have her own office? 8  have sent a fax to that very large number without making
9 A. She had her own space. 9  sure it was okay with Mr. Ryan?
09:37 10 Q. How was the office set up? How many -- were 09:40 10 MR. GARCIA: Object to the last response.
11  there internal offices? 11 THE WITNESS: | wouldn't know.
12 A. It's a larger area complimented by four little 12 MR. PIPER:
13 offices. 13 Q. Do you have any recollection of deciding let's
14 Q. Okay. And who had the four little offices? 14 do afax that's much larger than usual?
09:37 15 A. One of the offices had a multi purpose -- 09:40 15 A. | don't recall making a decision like that.
16 multiple desks. | would use it. Sean would use it 16 Q. Okay. Do you recall ever learning while you
17  Ms. Ryan would use it. Guests would use it. The call 17 were at CreditSmarts, there was a lawsuit that had been
18  center was specifically for the call center. And one 18  filed about a fax that CreditSmarts had sent?
19  office was used as a break room. 19 A. I recall something about the lawsuit, yeah.
09:37 20 Q. Okay. Soyou, Mr. Ryan and Mrs. Ryan each used | 09:41 20 Q. Do you recall telling Mr. Ryan that you would
21  offices and the fourth one was used as the break room? 21 resign your position because you had sent a fax without
22 A. Uh-huh, no, that varied during my time there. 22 his permission?
23 Q. What varied? 23 A. No.
24 A. The location of the break room, the location of 24 Q. Do you recall telling Mr. Ryan that you would
09:38 25  my office. 09:41 25 resign your position because you had sent an e-mail
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09:41 1  without his permission? 09:44 1 A. 100 percent.
2 A. No. 2 Q. --correct?
3 Q. Did you hear about any employee that sent a fax 3 She hasn't complained, but it's better for her if
4 broadcast without Mr. Ryan's permission? 4 you wait until the end of the question.
09:41 5 A. Not specific. 09:45 5 You have no idea what salesperson might have
6 Q. Did you ever hear about any employee, other 6  offered their resignation in --
7 than yourself, who had sent a fax broadcast without 7 MR. GARCIA: Objection.
8  Mr. Ryan's permission and was in trouble because of 8 MR. PIPER:
9  that? 9 Q. -- August of 2013?
09:41 10 A. I don't recall that, no. 09:45 10 A. | don't see any specifics to a person there.
11 Q. Okay. Let me mark the next exhibit. Have you 11 Q. Who were the sales people at CreditSmarts in
12 ever seen this e-mail before? [EXH-7] 12 August 2013?
13 A. No, | have not. 13 A. Everybody at CreditSmarts conducted sales at
14 Q. Does this refresh any recollection on your part 14 some level.
09:42 15  that you talked to Mr. Ryan about sending something out [ 09:45 15 Q. Okay. But were you aware that any sales person
16  concerning Up2Drive without his permission when he was 16 in August 2013 had offered their resignation to
17  out of town? 17  Mr.Ryan?
18 A. No. I have actually never seen that name of 18 MR. HAYES: Objection. John, that's the fourth
19  the recipient before. 19  time you've asked that question in the last 90 seconds.
09:42 20 Q. Okay. This is Exhibit 8. Have you ever seen 09:45 20 THE WITNESS: | don't recall that particular time
21 this before? [EXH-8] 21  frame. Since we have a high turnaround on staffing,
22 A. No. Itseems a follow-up from the previous 22 there are people leaving all the time.
23 document. 23 MR. PIPER:
24 Q. Yeah, in fact, the previous e-mail is at the 24 Q. Okay.
09:43 25  bottom of the page. 09:45 25 A. If it was specifically regarding to this, |
Page 35 Page 37
09:43 1 A. Uh-huh. 09:46 1 wouldn't know.
2 Q. Did you offer your resignation to Mr. Ryan in 2 Q. Were you ever aware that any salesperson
3 August of 2013 and he refused it? 3 offered their resignation because they had done
4 A. No. 4 something unauthorized and Mr. Ryan refused to accept
09:44 5 Q. Do you have any idea what he's referring to 09:46 5  the resignation?
6 there when he says, " The salesperson that did this has 6 A. If that conversation took place, | was not a
7 offered his resignation which as of today, and | have 7 partofit
8  refused"? 8 Q. You did not hear about it from Mr. Ryan --
9 A. I actually wouldn't know what that specifically 9 A. No.
09:44 10  refersto. 09:46 10 Q. -- or anybody else?
11 Q. Okay. But, to your knowledge, you're not the 11 Did you know that CreditSmarts had a Facebook page?
12 sales person that he's talking about? 12 A. No.
13 A. | have never offered my resignation, especially 13 Q. Did you have any involvement in a CreditSmarts
14 not at that time frame. 14 Facebook page?
09:44 15 Q. You offered your resignation a couple months 09:46 15 A. 1 wasn't aware of such a page.
16  later when you decided to start a new job but not before 16 MR. GARCIA: Objection.
17 then? 17 MR. PIPER:
18 A. ltwasn't an offer. | stated my intentions to 18 Q. Did you become aware at any point that was an
19  leave. 19  issue; that there were advertisements for the Up2Drive
09:44 20 Q. So resigned a couple months later, but you 09:46 20  program on the CreditSmarts Facebook page?
21 never offered your resignation before that? 21 MR. GARCIA: Objection.
22 A. When I chose to move to from CreditSmarts, it 22 THE WITNESS: | just learned about the Facebook
23 was a statement rather than a question. 23 page. | wouldn't know.
24 Q. And that was totally your decision; it wasn't 24 MR. PIPER:
09:44 25 Mr. Ryan's -- 09:46 25 Q. You mean you just learned in the course --
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09:46 1 A. From your previous question, yes. 09:50 1 A. What do you mean?
2 Q. You just learned about it during the deposition 2 Q. Were you familiar with the term *'program
3 today? 3 update" as something that was sent by fax at
4 A. Yes. 4 CreditSmarts?
09:47 5 Q. Okay. Did you ever hear that BMW had 09:50 5 A. Depends what program you're referring to.
6  complained about anything that CreditSmarts was doing in 6 Q. Okay. But is the term "program update"
7 marketing the Up2Drive program? 7 something that --
8 A. | have never had communication with BMW, so I'm 8 A. Well, program update could be referring to
9  not aware of that. 9  software update as well. We made many advances on our
09:47 10 Q. Did you ever hear that from Mr. Ryan, that BMW 09:50 10  software that we constantly updated our customer base
11 was concerned about the marketing of Up2Drive? 11 on
12 A. He never expressed such concern to me. 12 Q. Well, maybe I'm wrong. Maybe | used a
13 Q. Did he ever express any directions to you about 13  different word for update.
14 marketing for Up2Drive? 14 Is "program update™ a term that you used at
09:47 15 A. No specifically. 09:50 15  CreditSmarts referring to something that was sent out to
16 Q. Did he ever tell you that faxes should not be 16  customers?
17 used for marketing Up2Drive? 17 A. In that particular -- the way you phrased that,
18 A. 1 don't recall that conversation, if it ever 18  itsounds a little bit odd.
19  took place. 19 Q. Okay. Did you have a name for the kind of
09:47 20 Q. Did he ever tell you that you shouldn't talk to 09:50 20  faxes you sent out informing customers about different
21 anybody at BMW or Up2Drive? 21 aspect of CreditSmarts?
22 A. | have never been told that before. 22 A. 1 don't think we had a name.
23 Q. Other than the customers' database that you 23 Q. Do you recall any one person at CreditSmarts
24 would draw numbers from to send faxes to, are you aware 24 who had responsibility for sending marketing faxes?
09:48 25  of any other lists that CreditSmarts had access to for 09:51 25 A. No, there wasn't a person in charge of that.
Page 39 Page 41
09:48 1 preparing lists of fax numbers to send faxes to? 09:51 1 Q. This is a slightly narrower version of
2 A. No. 2 something I asked earlier. Did you ever have a
3 Q. Other than yourself, do you know anyone at 3 conversation with Mr. Ryan where he told you that the
4 CreditSmarts that did send faxes through WestFax? 4 only person who could talk to the Up2Drive people were
09:48 5 A. No. 09:51 5  himself and Chad Simmons?
6 Q. Do you know if there was anyone other than 6 A. We have never had that conversation before.
7 yourself? 7 Q. Did you have any knowledge of an e-mail that
8 A. l'wouldn't know. There was multiple people 8  Mr. Ryan sent to people on the customer database about
9  that could do faxes. 9  Up2Drive?
09:48 10 Q. Okay. To your knowledge, were there fax 09:52 10 A. Sorry, can you repeat the question. | was
11  updates sent through WestFax that you weren't involved 11  distracted for a second.
12 with? 12 Q. By the way, if you need to take a break at any
13 A. 1 wouldn't know if I wasn't involved in it. 13  time, we're pretty close to being done.
14 Q. Did you ever talk to Mr. Ryan before you sent a 14 A. Youcan goon. That's fine.
09:49 15  fax update? 09:52 15 Q. Okay. Either to answer the phone or for
16 A. I don't recall. 16  personal reasons.
17 Q. Meaning you don't recall one way or the other? 17 A. We're good to continue. Thank you for your
18 A. One way or the other. 18  concern.
19 Q. Okay. Would he ever instruct you about sending 19 Q. Why don't you look at this and tell me if this
09:49 20 afax? 09:53 20  looks familiar, either as a specific document or whether
21 A. 1 don't recall one way or the other. 21 the contents of the document looks like something you‘ve
22 Q. How about Mrs. Ryan, did she have any 22 seen before? [EXH-9]
23 involvement with that? 23 A. I can'tsay I recall ever seeing this before.
24 A. Same answer. 24 Q. Okay. Do you know if you ever saw the Up2Drive
09:49 25 Q. What was the program update? 09:53 25  logo?
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09:53 1 A. The Up2Drive logo is something I do recognize. 09:57 1  the CreditSmarts' name?
2 Q. How about the hands with the check, is that 2 A. 1 don't recall such a conversation.
3 something that you recognize, that little graphic? 3 Q. Did you ever see the contract between
4 A. Seems a pretty generic graphic. 4 CreditSmarts and BMW?
09:53 5 Q. Okay. Mr. Ryan has testified that he mailed 09:57 5 A. 1 don't believe so.
6 this to various customers to test some e-mail software, 6 Q. Did you ever see any contracts between the
7 and automatically it then uploaded on the CreditSmarts 7 Up2Drive program and --
8  Facebook page, which he discovered later, which he -- do 8 A. I don't believe | ever saw anything in that
9  you have any knowledge of anything like that? 9  regard.
09:53 10 MR. GARCIA: Objection. | don't think that's a 09:58 10 Q. Do you have any knowledge one way or the other
11  fact on the record. 11 asto whether people at Up2Drive knew that CreditSmarts
12 MR. PIPER: 12 was marketing concerning Up2Drive?
13 Q. Do you have any knowledge about an e-mail -- 13 A. 1 don't know anything about what people were
14 A. No, I have no knowledge about this document or 14 thinking from that side.
09:54 15  thee-mail. 09:58 15 Q. Do you have any knowledge as to whether the BMW
16 Q. -- that Mr. Ryan sent? 16  Up2Drive people knew that there was a fax sent
17 Do you know if you ever looked at the information 17 concerning Up2Drive?
18  about Up2Drive -- do you know whether there was 18 A. 1 wouldn't know the answer to that question.
19  information about Up2Drive on the CreditSmarts website? 19 Q. Why don't you mark that as the next exhibit.
09:54 20 A. | don't recall seeing information on them 09:59 20  [EXH-12]
21 before. 21 For the record, this is an e-mail dated
22 Q. Okay. Do you recognize this document or this 22 December 10th, 2012 between Pawan Murthy, P-A-W-A-N,
23 information contained in it? [EXH-10] 23  M-U-R-T-H-Y, and Jaime Magpuri with a cc to Chip Strollo
24 A. No. 24 and Jake Thompson concerning Up2Drive IUCD Marketing
09:55 25 Q. Do you recognize this document? [EXH-11] 09:59 25  Flyer.
Page 43 Page 45
09:55 1 A. Not in particular. I do recognize the phone 09:59 1 MR. GARCIA: Is that entered as an exhibit?
2 number at the bottom. 2 MR. PIPER: It's marked as an exhibit.
3 Q. Okay. There's evidence that this was a fax 3 MR. GARCIA: Okay.
4 that CreditSmarts sent to various customers or people in 4 MR. PIPER:
09:55 5  the database, including my client. 09:59 5 Q. First of all, you didn't see this e-mail
6 Do you know whether you had any involvement in 6 before, did you?
7 sending this fax around October 4th, 2012? 7 A. No, | have not.
8 A. I don't recall any specifics on that. 8 Q. Does this trigger any recollection that in
9 Q. Based on the phone and the wording, does that 9 December 2012, there were any communication between
09:56 10  look like the type of document that you might have 10:00 10 Mr. Magpuri or Mr. Thompson or anyone else at BMW or
11 created when you sent faxes for CreditSmarts? 11  Up2Drive about marketing that was being done by
12 MR. GARCIA: Objection; speculation. 12 CreditSmarts for Up2Drive?
13 THE WITNESS: | wouldn't know either way. 13 MR. GARCIA: Objection.
14 MR. PIPER: 14 MR. PIPER: What is your objection?
09:56 15 Q. There's nothing that jumps out as either the 10:00 15 MR. GARCIA: You're asking him if he knows if BMW
16  Alex Gomez trademark or on the other hand, | would have 16  engaged in any discussion regarding that fax? If you
17 never done that? 17  want to limit to it, maybe, with him but --
18 A. Not such a thing. I do not. 18 MR. PIPER: I'm asking if this refreshes his
19 Q. You will notice that the fax doesn't mention 19  recollection that there were any such communications?
09:56 20 the name of CreditSmarts. 10:00 20 MR. GARCIA: And such conversation is regardless of
21 Do you recall sending faxes for CreditSmarts that 21 whether CreditSmarts was ever involved.
22 didn'tinclude the CreditSmarts' name? 22 MR. PIPER: Okay. Well, I'm only asking if it
23 A. 1 don't recall doing that. 23 refreshes his recollection, but let me restate the
24 Q. Do you recall having a conversation with 24 question.
09:57 25  Mr. Ryan about a fax that was sent that did not include 10:00 25 Q. Does this refresh your recollection in any way
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10:00 1  that in December 2012, there were any communications by 10:04 1 A. No, | have never seen this document. And some
2 BMW or Up2Drive with CreditSmarts concerning an Up2Drive 2 of these fields I do not recognize.
3 marketing flyer? 3 Q. Okay. This was produced -- what did you call
4 A. No. 4 the -- did you have a term that you used for the
10:01 5 Q. Do you have any knowledge as the whether 10:04 5  customer data when you got it on the computer, what you
6  CreditSmarts was authorized to use the Up2Drive logo for 6 called that?
7 any purpose? 7 A. Customer profile.
8 A. That is not something | would know. 8 Q. Customer profile.
9 Q. Do you know whether Up2Drive provided a copy of 9 That was produced to us as a customer profile for
10:01 10  itslogo to Sean Ryan for use in marketing for any 10:04 10  the plaintiff, City Select.
11 purpose? 11 A. Uh-huh.
12 A. You would have to ask him that. 12 Q. Is the dealer name something that would have
13 Q. Do you know whether BMW approved any marketing 13  beenincluded in the customer profile you saw for
14 concerning Up2Drive by CreditSmarts? 14 CreditSmarts' customers?
10:02 15 A. 1 wouldn't know. 10:05 15 A. Dealer ID and dealer name were the primary
16 Q. And do you know if BMW or Up2Drive disapproved 16  fields that we used to identify a customer.
17  any marketing by CreditSmarts? 17 Q. Were the addresses and phone and fax numbers
18 A. 1 wouldn't really know that either way. 18  and e-mail information that were included in the
19 Q. Did you ever pull the customer database 19  customer profile that you saw?
10:02 20  information for any CreditSmarts' customers that were in 10:05 20 A. Yes.
21 the database and see if there was something to look at 21 Q. And if a customer's fax number was known to
22 on the computer or something to print out? That is, did 22 CreditSmarts, would that have been entered in the fax
23 you ever look at customers and see information that was 23 field?
24 in the database? 24 A. All this information originates from the
10:02 25 A. We did that every day. Every employee has 10:05 25  dealership.
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10:02 1 access to the database. 10:05 1 Q. And then is it entered by CreditSmarts people
2 Q. Okay. Do you know where the database is 2 into the database?
3 maintained? 3 A. The customers can sign up online themselves --
4 A. That's a question | wouldn't know the answer 4 Q. Okay.
10:03 5 to 10:05 5 A. -- or we can have an agent create the file on
6 Q. Okay. So do you know the different types of 6 behalf of the dealership.
7 fields that are contained in the database for customers? 7 Q. And if the customer provided their fax number,
8  Thatis, did you see the different fields that were in 8  either through the internet or through an agent, would
9  the database for customers when you reviewed the 9  they put that into the fax field here?
10:03 10  customer information? 10:06 10 A. Yes.
11 A. Every customer has the same field contact 11 Q. Did CreditSmarts have any other compilation of
12 information. 12 fax numbers of customers other than the database, to
13 Q. If you can mark that as the next exhibit. Why 13 your knowledge?
14 don't you review this document. [EXH-13] 14 A. To my knowledge, this was the only source of
10:03 15 Did you ever see a printout -- by the way, we 10:06 15  information.
16  talked about that you've looked at customer information. 16 Q. And the -- to your knowledge, the fax number
17 Did you ever print out a customer's information or 17  field would have been the same field for entering fax
18  did you look at it solely on the computer screen? 18  numbers for every customer? That is, the profile field
19 A. | don't recall printing it. I do recall seeing 19  stayed the same for each customer?
10:04 20  customer information on a computer on a daily basis. 10:06 20 A. A standard set up, same fields across the board
21 Q. Do you recognize the fields that are reflected 21  for every customer.
22 in this document to be types of fields that were 22 Q. Okay. Do you recall what the call scripts
23 contained in the customer database? 23 were -- do you recall call scripts being used by the
24 You've never seen this type of document before, | 24 people that did marketing at CreditSmarts?
10:04 25  would assume? 10:07 25 A. We used some scripting for training purposes.
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10:07 1 Most of our calls were not scripted. 10:18 1  questionis: You testified that you sent faxes through
2 Q. Okay. 2 WestFax, rarely or occasionally? [EXH-14]
3 A. Once you are a capable agent, then you know 3 A. Uh-huh.
4 what you're supposed to do. Scripts were not necessary. 4 Q. These invoices show faxes going through WestFax
10:07 5 Q. Do you recall whether there were any training 10:18 5  more than what I would consider occasionally. So, for
6 orinstructions about talking to customers about fax 6 example, these start -- at the back of it, there are
7 advertising? 7  faxes going to more than one person on October 30th,
8 A. Not specifically. 8  October 31st, November 1st, November 2nd, November 6th,
9 Q. Do you recall generally anything about that? 9  November 7th, November 8th, November 20th,
10:07 10 A. Fax advertising was a very small part of what 10:19 10 November 13th, November 15th, November 16th, similarly
11 wedid. Generally speaking, that would have been their 11  December 4th, December 4th, December 6th.
12 main focus of the -- that wouldn't be the main focus of 12 Do you recall faxes being sent through WestFax this
13  the conversation. 13 frequently?
14 Q. First you said fax advertising was a small 14 A. I don't recall the frequency of the faxes.
10:08 15  percentage of what you did. Now it sounds like that 10:19 15 Q. Did you ever send faxes several times a week
16  would have been a major part. 16  through WestFax yourself?
17 A. That would not have been. 17 A. 1 don't recall doing that.
18 Q. So fax advertising would not have been a major 18 Q. Do you think it's likely you would have been
19  focus of the calls with customers? 19  the person sending all these faxes?
10:08 20 A. Uh-huh. 10:19 20 A. 1 don't think I'm able to answer the question.
21 Q. Do you recall if it was a focus at all with the 21 Q. Okay. Do you think it's possible you were
22 scripts you remember seeing? 22 sending faxes frequently?
23 A. No. 23 A. 1 don't recall if that was the case.
24 Q. Do you recall if it was a focus at all with the 24 Q. Do you think this is more faxes than normal for
10:08 25  customer training? 10:20 25  CreditSmarts?
Page 51 Page 53
10:08 1 A. Not at all. 10:20 1 MR. GARCIA: Objection.
2 Q. And going back to the e-mail -- | think it's 2 MR. HAYES: Objection.
3 theone on top there. Let me just beat a dead horse, do 3 MR. PIPER:
4 you recall ever talking to someone named Pawan Murthy? 4 Q. You can answer.
10:09 5 A. No. 10:20 5 A. | really don't know the answer to that.
6 Q. How about someone named Jake Thompson? 6 Q. So it's possible that throughout your career at
7 A. No. 7  CreditSmarts, you were sending faxes every couple of
8 Q. How about someone named Jaime Magpuri? 8  days through WestFax? Is that possible?
9 A. No. 9 MR. GARCIA: Objection.
10:09 10 Q. Do you have any recollection of when you sent 10:20 10 THE WITNESS: | wouldn't know that.
11  fax updates, what number of faxes were sent? You said 11 MR. PIPER:
12 then 10,000 or 5,000 looked large. 12 Q. Did you ever get any training about any law
13 Do you have any recollection what it would have 13  that governed fax advertising at CreditSmarts?
14 been, a more regular number? 14 A. 1 don't recall.
10:09 15 A. 1 wouldn't know that specifically. 10:20 15 Q. Did you get any training about what you needed
16 MR. GARCIA: Objection. 16  to do before you could send faxes for it to be lawful?
17 MR. PIPER: Okay. Why don't you give me two 17 A. I don't recall that.
18  minutes, just let me look over my notes to see if | 18 Q. Did you get any training that there were laws
19  skipped anything. 19  that governed fax advertising?
10:10 20 Let's go off the record. 10:20 20 A. 1 don't recall.
21 (A discussion is held off the record.) 21 Q. When you say you don't recall, do you mean you
22 MR. PIPER: Back on the record. 22 don't recall one way or the other?
23 Q. Why don‘t you look at this. You've seen some 23 A. 1 don't recall having training, and | don't
24 of these yourself, but these are WestFax invoices from 24 recall not having training.
10:17 25  November, December and January 2012 to '13, and my 10:20 25 Q. Okay. Did you know that there were laws
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Page 54 Page 56
10:21 1 governing fax advertising when you worked at 10:23 1 A. Specifically know, at some point during last
2 CreditSmarts? 2 year
3 MR. GARCIA: Objection. 3 Q. Was it before you left CreditSmarts?
4 THE WITNESS: Is that the end of the question? 4 A. Yes.
10:21 5 MR. PIPER: 10:23 5 Q. Who did you learn that from? Was it Mr. Ryan?
6 Q. Yes. 6 A. Yes.
7 A. I never really thought about that. 7 Q. What did he tell you about that?
8 Q. Okay. Did you know whether there were any laws 8 A. He mentioned there was a lawsuit involving BMW.
9  about getting consent from people before you sent the 9  That's the extent of what I know.
10:21 10  faxes? 10:23 10 Q. Did he express any concerns to you about your
11 MR. GARCIA: Objection. 11  pastinvolvement in this and the circumstances leading
12 THE WITNESS: | wouldn't know the answer to that. 12 up to the lawsuit?
13 MR. PIPER: 13 A. | don't recall having that conversation.
14 Q. Okay. Meaning you don't recall one way or the 14 Q. Okay. Do you recall that he told you that a
10:21 15  other? 10:23 15  fax you had sent had caused a lawsuit?
16 A. Uh-huh. 16 A. 1 don't recall that either.
17 Q. Did you know whether there was language that 17 Q. Okay. When you would upload a fax onto --
18  had to be included if people didn't want to get the 18  well, what computer did you use when you were at
19  faxes? 19  CreditSmarts?
10:21 20 A. I think it's all part of the same. Honestly, | 10:24 20 A. Company computers.
21 don't recall what the requirements are. 21 Q. Did you have a laptop that was your computer?
22 Q. Okay. But my question is whether you knew that 22 A. We had several laptops and multiple fixed
23 atone point? Did somebody ever explain all that to 23 stations. | used a multitude of computers.
24 you? 24 Q. Do you recall which computers you used when you
10:21 25 MR. GARCIA: Objection. 10:24 25  uploaded the faxes to WestFax?
Page 55 Page 57
10:21 1 THE WITNESS: You're asking me whether | had 10:24 1 A. For the full time frame I was at CreditSmarts
2 training or somebody has sat down and explained it. | 2 orfor just a particular time period?
3 honestly don't know either way. 3 Q. Well, let's focus on December 2012, do you
4 MR. PIPER: 4 recall where you were -- where your main work location
10:22 5 Q. Okay. Do you recall doing anything when you 10:24 5  was in the office?
6 were sending faxes for CreditSmarts to make sure you 6 A. Yes--
7 were complying with the law? 7 Q. Where --
8 A. 1 wouldn't know. 8 A. --lrecall.
9 Q. When you had the discussion with Mr. Hayes, was 9 Q. Where were you in December 2012?
10:22 10  that by phone or face-to-face or both? 10:24 10 A. | had my own office. I also used the call
11 A. By phone. 11 center, which I could actually access any of the
12 Q. You never met with him face-to-face? 12 software from any location.
13 A. Only today. 13 Q. Okay.
14 Q. Okay. When you met -- when you talked to 14 A. So specifically I wouldn't really be able to
10:22 15  Mr. Ryan before your deposition, was that over the phone [ 10:25 15  confirm one way or the other.
16  or face-to-face or both? 16 Q. Okay. Will you be able to just draw a little
17 A. Over the phone. 17 map of the office layout at CreditSmarts you recall to
18 Q. You never met with him face-to-face before your 18  show where the different offices were?
19  deposition? 19 MR. HAYES: Objection. First of all, he's already
10:22 20 A. No. | mean, define ""before."” 10:25 20  described the layout. Would you like us to get you a
21 Q. Well, when was last time you met face-to-face 21 map?
22 with Mr. Ryan? 22 MR. PIPER: Well, that's fine. But I'm just trying
23 A. Last year. 23 tounderstand.
24 Q. Do you recall when you became aware that there 24 Q. So in December 2012, for example, draw a map of
10:22 25  was a lawsuit against CreditSmarts about faxing? 10:25 25  what you recall the office layout looking like and where
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Page 58 Page 60
10:25 1  vyour office was at that time. 10:28 1 Q. Like, were you talking to somebody, and you
2 A. Okay. That was my offices right there 2 just grabbed the computer that was in front of you?
3 (indicating). 3 A. Pretty much.
4 Q. And -- 4 Q. What was the name of the people that were doing
10:26 5 A. This is the door (indicating). 10:28 5  the marketing? What did you call that team?
6 MR. PIPER: Okay. For the record, Mr. Gomez has 6 A. Agents.
7 drawn an X reflecting where his office was and drawn a 7 Q. Okay. You said there was one room where the
8  line reflecting where the door was. We'll mark this as 8  agents --
9  the next exhibit. [EXH-15] 9 A. Call center agents.
10:26 10 MR. GARCIA: | will object to this. 10:28 10 Q. The call center agents. Would that be the
11 MR. PIPER: And for the record, the exhibit is on a 11  large, sort of, L-shaped -- the largest room in the map
12 sheet of yellow pad paper. 12 youdrew?
13 Q. The office that you were sitting in that's 13 A. That would be in the larger area, yes.
14 marked with an X in December 2012, did you have a laptop 14 Q. Okay. To upload files onto WestFax, you would
10:26 15  thatyou used in that office? 10:29 15  need to retrieve the files from somewhere to upload
16 A. Yes, I did. 16  them; is that correct?
17 Q. Did you have a stand-alone computer in that 17 A. 1 don't recall the specifics of that.
18  office? 18 Q. Okay. Do you know where you would have
19 A. No. 19  retrieved the files from to upload them onto the WestFax
10:27 20 Q. Do you know what became of that laptop? 10:29 20  portal?
21 A. No, sir. 21 MR. GARCIA: Objection; asked and answered.
22 Q. Do you recall having hard drive issues with 22 MR. HAYES: He said he didn't recall.
23 that laptop? 23 MR. PIPER:
24 A. 1 don't recall that. 24 Q. Do you know where you would have retrieved the
10:27 25 Q. You don't recall your hard drive failing on 10:29 25 files to upload?
Page 59 Page 61
10:27 1  thatlaptop? 10:29 1 MR. HAYES: | thought we had the question earlier.
2 A. I have had several laptops and several hard 2 THE WITNESS: No, | don't actually recall.
3 drives at my stay at CreditSmarts. 3 MR. PIPER:
4 Q. Were the hard drives internal to the laptop or 4 Q. Did you ever use a share drive at CreditSmarts?
10:27 5  did you have external hard drives? 10:29 5 A. A share drive?
6 A. Internal. 6 Q. Right. Was there a share drive that --
7 Q. Do you know when you -- do you know whether you 7 A. For what purpose?
8  have used that laptop that was in your office to upload 8 Q. That would be server or drive that anybody at
9  faxes onto WestFax? 9  CreditSmarts could access that was maintained at
10:27 10 A. 1 wouldn't know that specifically. 10:30 10  CreditSmarts?
11 Q. Do you recall when you have used any other 11 A. 1 don't really recall that.
12 computers to upload faxes to WestFax? 12 Q. Okay. Do you know anything about a company
13 A. Specifically, no. 13  that maintained the database for CreditSmarts?
14 Q. You mentioned that there were -- was a computer 14 A. That is not an area which | was involved in.
10:28 15  accessible to the team of marketing people that you 10:30 15 MR. PIPER: 1 think that's all I've got at this
16  would sometimes use because it had other software on it. 16  point. So now the other lawyers have a chance to ask
17  Did I get that accurate? 17  you questions if they want to.
18 A. No, that is incorrect. 18 THE WITNESS: Okay.
19 Q. Okay. What was the other computer -- did you 19 MR. HAYES: Go ahead.
10:28 20 use a specific computer that had access to the internet? 10:30 20
21 A. All computers in the office had access to the 21 -EXAMINATION-
22 internet. 22
23 Q. Why would you use the computers other than your 23 BY MR. GARCIA:
24 laptop? 24 Q. Mr. Gomez, | want you to take a look at the
10:28 25 A. Convenience. 10:30 25  fax -- I'm sorry, Exhibits Number 2 and 3.
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10:31 1 A. Okay. 10:34 1 THE WITNESS: You're welcome.
2 Q. Did you create these exhibits? 2 MR. HAYES: | think that Mr. Gomez did an excellent
3 A. I don't recall doing so. 3 job asking questions. | don't have any questions.
4 Q. Do you recall who created them? 4 MR. PIPER: Okay. | don't have additional
10:31 5 A. No. 10:35 5  questions, but let me just establish one thing for the
6 Q. Do you recall if anyone at BMW or Up2Drive ever 6 record. Partly just to be clear because you are here
7 asked you to create them? 7  today without a lawyer. One of the things | told you
8 A. | have never had any dealings with Up2Drive or 8  was that if you wanted a lawyer, you were free to get
9  BMW directly, so wouldn't know the answer to that. 9  one; is that correct?
10:31 10 Q. Okay. Thank you. 10:35 10 THE WITNESS: You did say that, yes.
11 To your knowledge, did anyone at BMW or Up2Drive 11 MR. PIPER: And ultimately after talking to someone
12 authorize anyone at CreditSmarts to create these 12 about it, you told me you did not want to have a lawyer.
13 exhibits? 13 THE WITNESS: | was comfortable having a
14 A. 1 wouldn't know that to my knowledge. 14 conversation with you without an attorney present.
10:32 15 Q. Similar question, do you know if anyone at BMW 10:35 15 MR. PIPER: Okay. Thank you.
16  or Up2Drive authorized anyone at CreditSmarts to 16 (Whereupon the documents referred to are marked by
17  transmit these exhibits? 17  the reporter as Plaintiff Exhibits 1 through 15 for
18 A. That is not an answer that | would know. 18 identification.)
19 Q. Okay. Do you have a record of who these 19 (The proceedings concluded at 10:35 a.m.)
10:32 20  facsimiles were transmitted to? 20 (Signature on following page.)
21 A. No, I do not. 21
22 Q. Do you have any personal knowledge of who these 22
23 facsimiles were transmitted to? 23
24 A. 1donot. 24
10:33 25 Q. Prior to this deposition, did you have any 25
Page 63 Page 65
10:33 1  discussions with Mr. Piper who's counsel for the 1 falied
2 plaintiff in this case? 2
3 A. | have had several conversations with 3 | declare under penalty of perjury under the laws
4 Mr. Piper. 4 of the State of California that the foregoing is true
10:33 5 Q. Do you recall approximately how many? 5 and correct.
6 A. Three to four. 6
7 Q. Okay. Did these conversations address more 7 Executed at , California,
8  than just the scheduling of this deposition today? 8 on
9 A Yes. 9
10:33 10 Q. What other topics did Mr. Piper ask you about? 10
11 A. We discussed what this deposition may involve. 1
12 Q. Is there anything else? ALEJANDRO GOMEZ
13 A. Not that I can -- do recall. 12
14 Q. Do you recall any specific questions he may 14
10:34 15  have asked you? 15
16 A. No, nothing specific. 16
17 Q. Okay. The CreditSmarts database that we 17
18  referred to that you said you used on a daily basis, the 18
19  entities that were included in that database, were those 19
10:34 20  individuals or businesses? 20
21 A. Businesses. 21
22 Q. Exclusively businesses? 22
23 A. To the best of my knowledge, yes. 23
24 MR. GARCIA: | don't have any other questions. 24
10:34 25  Thank you. 25
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STATE OF CALIFORNIA ) ss

I, Diana Austin, CSR 7375, do hereby declare:

That, prior to being examined, the witness named in
the foregoing deposition was by me duly sworn pursuant
to Section 2093(b) and 2094 of the Code of Civil
Procedure;

That said deposition was taken down by me in
shorthand at the time and place therein named and
thereafter reduced to text under my direction.

| further declare that | have no interest in the
event of the action.

| declare under penalty of perjury under the laws
of the State of California that the foregoing is true

and correct.

WITNESS my hand this day of

Diana Austin, CSR 7375







Sean Ryan

From: Alex Gomez <agomez@creditsmarts.com>
Sent: Thursday, August 08, 2013 9:12 AM

To: ‘Sean Ryan'

Subject: RE: RE: MSA

Importance: High

BMW Bank of North America LIR- ITIVE

e

Attention All Independents !!
UpToDrive is looking for
your BUSINESS I
110% of (KBB) Retail value
2006 and newer vehicles

Up to 90,000 miles

Call us at 888-345-0918

e be remead Bas ttn Bet Haaie st RS- T0-2HTE 2t 5010 20 Ran e futumend Bel B3 BER-TL)-GRSE
Farens 58 targ Ly iSIo0¢ tha sty Ty ba cestirend Thpoed et

Alex Gomez
Tel 888-345-0918
Fax 888-343-9903

CreditSmarts Corporation
agomez@CreditSmarts.com <mailto:agomez@CreditSmarts.com>

www.CreditSmarts.com .
EXHIBIT }
From: Sean Ryan [mailto:sryan@creditsmarts.com] ggigﬁ;iﬁr L. Au&ﬁ'"‘

Sent: Thursday, August 08, 2013 7:01 AM DATE ! !



To: agomez@creditsmarts.com
~ Subject: Fwd: RE: MSA

What fax piece did we send?

Sean Ryan
Creditsmarts.com
888-345-0918 x 307
Srvan(@Creditsmarts.com
"Where Finance Gets Done"

-------- Original message ==--=---

From: Jake. Thompson@bmwfs.com
Date: 08/08/2013 5:30 AM (GMT-08:00)
To: sryan(@creditsmarts.com

Subject: RE: MSA

Things are good, business is going well this year.

I do need to discuss a piece of fax marketing you guys are doing; do vou have some time tomorrow?

Jake.

From: Sean Ryan [mailto:sryan@creditsmarts.com]
Sent: Wednesday, August 07, 2013 6:40 PM

To: Thompson Jake, SF2-US-AP-4

Subject: RE: MSA

I will grab it. How are things?

Sean Ryan
CreditSmarts.com
888-345-0918 ext. 307

srvanf@creditsmarts.com




 NOTICE

This e-mail and any attachments contain information which may be confidential or privileged and exempt from
disclosure under applicable law. If you are not the intended recipient, be aware that any disclosure. copying,
distribution or use of the contents of this information is without authorization and is prohibited. If you have
received this e-mail in error, please immediately:

1) notify us by returning it to the sender and

2) delete this copy from your computer system.

From: Jake.Thompson@bmwfs.com [mailto:Jake. Thompson@bmwfs.com]
Sent: Wednesday, August 07, 2013 2:17 PM

To: sryan@creditsmarts.com
Subject: MSA

Sean,

Will you send me a copy of the MSA we have in place? It looks like our version is missing a page.

Thanks,

Jake.

up2drive
a division of BMW Bank of North America

Jake Thompson
Online Business Manager

5550 Britton Parkway
Hilliard, OH. 43026
Phone: (614)-718-6935



Fax: (614)-453-3425
mailto:jthompson@up2drive.com
Url: hitp://www. up2drive.com

No virus found in this message.
Checked by AVG - www.avg.com
Version: 2013.0.3392 / Virus Database: 3209/6557 - Release Date: 08/06/13

No virus found in this message.
Checked by AVG - www.avg.com
Version: 2013.0.3392 / Virus Database: 3209/6559 - Release Date: 08/08/13
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BAW Bank of Morth America

Attention All Independents

UpToDrive is looking for

your BUSINESS I

110% of (KBB) Relail value

2006 and newer vehicles

EXHIBIT
REPORTER

Up to 90,000 miles  DEPONENT —g'Aestin

Call us at 888-345-0918 ’:

“To bo removed from this Hist, glease call 1<600-015-2571 ext 40410 or Fax this document back te 888-343-9903,
Please be sure to Include the sember to be retmoved. Thank you®
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BRIW Bank of North America i

Attention All Independents [!
UpToDrive is looking for

your BUSINESS I
110% of (KBB) Retail value

2006 and newer vehicles

EXHIBIT \6

EEPORTE@JM
Up to 90,000 miles  pep V1 A-6omez —
Y %,y

Call us at 888-345-0918

“To be remioved from this list, please call 1-800-915-2571 ext 40412 or Fax this document back ¢ 988-343-9903.
Please be sure to include the nimber to be removed. Thank you*
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~WestFax

smart communication

BILL TO:

Credit Smarts Corporation
Attn: Sean Ryan

231 East Alessandro Blvd
Suite 488A

Riverside, CA 92508

REMIT TO:

10465 PARK MEADOWS DRIVE SUITE 200
LONE TREE, CO 80124

TEL: (303) 299-9329
FAX: (303) 299-9309

Invoice

ACCOUNT NUMBER| DATE INVOICE #

4041 12/30/2012| 1157764
Terms
Net 30
ITEM DESCRIPTION QUANTITY AMOUNT
Broadcast Fax Per Page Normal CREDSMAR - Date: 12/27/2012 Job: 10,402.0 $416.08

BFX 260951 88 Name: BMW Fax 12.27.12 - Super List le[mg Code:

EXHIBIT L/

REPORTER __ £ Aughin
DEPONENT __ 7t -
DATE 77&{ 14. 04

Please Include your invoice number on your

checks.

TOTAL 416.08

Pg. 1
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. Wes tFaX REMIT TO:

smart communication 10465 PARK MEADOWS DRIVE SUITE 200
LONE TREE, CO 80124

TEL: (303) 299-9329

BILL TO: FAX: (303) 299-9309

Credit Smarts Corporation

Attn: Sean Ryan "

231 East Alessandro Bivd Invoice

Suite 488A

Riverside, CA 92508 ACCOUNT NUMBER| DATE | INVOICE #

4041 12/9/2012 | 1156266
Terms
Net 30
ITEM DESCRIPTION QUANTITY AMOUNT

Broadcast Fax Per Page Normal CREDSMAR - Date: 12/4/2012 Job: 5,107.0 $204.28
BFX-25347361 Name: BMW Fax 12.03.12 - Super List Part 1 Billing
Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 12/4/2012 Job: 2,014.0 $80.56
BEX-25356582 Name: Regional Fax 12.04.12 - Regional List Billing
Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 12/6/2012 Job: 5,517.0 $220.68
BEX-25448786 Name: New and Improved Fax 12.6 - Super List Part 2
Billing Code:

EXHIBIT 5

REPORTER __A Rudhin
DEPONENT __A GomeZ
DATE

Please Include your invoice number on your TOTAL 505.52
checks. .

Pg. 1
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» WQStFaX REMIT TO:

smart communication 10465 PARK MEADOWS DRIVE SUITE 200
LONE TREE, CO 80124

TEL: (303) 299-9329
BILL TC: FAX: (303) 299-9309

Credit Smarts Corporation
Attn: Sean Ryan

231 East Alessandro Blvd Invoice

Sl_.aite ‘?88#\

Riverside, CA 52508 ACCOUNT NUMBER| DATE | INVOICE#

4041 12/2/2012 | 1155557
Terms
Net 30
ITEM DESCRIPTION QUANTITY AMOUNT

Broadcast Fax Per Page Normal CREDSMAR - Date: 11/27/2012 Job: 2,720.0 $108.80
BEX-24984014 Name: Website fax 11.27.12 - Super List Part 2a Billing
Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/29/2012 Job: 5,480.0 $219.20

BEX-25153959 Name: BMW Fax 11.29 - Super List Part 2 Billing Code:

exisrr (¢

REPORTER
DEPONENT P
DATE

— May (4. )7

Please Include your invoiece number on your TOTAL 398.00
checks. S

Pg. 1







From: Sean Ryan <sryan®@creditsmarts.com>

Sent: Sunday, August 11, 2013 10:14 PM
To: Thompson Jake, SF2-US-AP-4 <Jake.Thompson@bmwfs.com>
Subject: call?

Do you have time in the morning? The employee who sent the email out to our registered dealer list forwarded the email to
me. | was out of town and did not authorize this.

What time do you have available?

Sean Ryan
CreditSmarts.com
888-345-0918 ext. 307

styan@creditsmarts.com
NOTICE
This e-mail and any attachments contain information which may be confidential or privileged and exempt from disclosure

under applicable law. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use of the
contents of this information is without authorization and is prohibited, If you have received this e-mail in error, please

immediately:
1) notify us by returning it to the sender and

2) delete this copy from your computer system.

EXHIBIT 7 B, 114 Exhibit 8
REPORTER __ ) Authi, ; b
DEPONENT : ﬁ in |
DATE B oo Reporting & Video g

BMWFS0000115
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From: Sean Ryan <sryan@creditsmarts.com>

Sent: Monday, August 12, 2013 5:23 PM

To: Thompson Jake, SF2-US-AP-4 <Jake.Thompson@bmwfs.com>
Subject: RE: call?

Jake,

I now know what this is all about and am terribly upset. The sales person that did this has offered his resignation which as of
today and | have refused.

A friend of mine referred me to a law office that has handled things like this before.
Alan 8. Kaplinsky, Esq. Partner Ballard Spahr LLP 1735 Market St. 51st Floor Philadelphia, PA 19103-7599
Phone: 215-864-8544 Cell: 215-858-7810

kaplinsky@ballardspahr.com

Turns out they also represent BMW on other circumstances and he did not want to engage unless he had your
acknowledgment.

Sean Ryan

CreditSmarts.com

888-345-0918 ext. 307
credi om

NOTICE
This e-mail and any attachments contain information which may be confidential or privileged and exempt from disclosure
under applicable law. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use of the

contents of this information is without authorization and is prohibited. If you have received this e-mail in error, please
immediately:

1) notify us by returning it to the sender and

2) delete this copy from your computer system.

From: Jake.Thompson@bmwfs.com [mailto:Jake, Thompson@bmwfs.com]
Sent: Monday, August 12, 2013 6:53 AM

To: sryan@creditsmarts.com

Subject: RE: call?

Today is pretty crazy, how about tomorrow morning 10:30am ET?

__ ~ Exhibit jpR
From: Sean Ryan [mailto:sryan@creditsmarts.com] 1714 &
Sent: Sunday, August 11, 2013 6:14 PM
To: Thompson Jake, SF2-US-AP-4

Kyan

Subject: call? Patterson Reporting & Video

Do you have time in the morning? The employee who sent the email out to our registered dealer list forwarded the email to
me. | was out of town and did not authorize this.

What time do you have available?

EXHIBIT (8/

REPORTER __ ) AutHn
DEPONENT BMWFS0000135
DATE :




Sean Ryan
CreditSmarts.com
888-345-0918 ext. 307

sryan@creditsmarts.com
NOTICE
This e-mail and any attachments contain information which may be confidential or privileged and exempt from disclosure

under applicable law, If you are not the intended recipient, be aware that any disclosure, copying, distribution or use of the
contents of this information is without authorization and is prohibited. If you have received this e-mail in error, please

immediately:

1) notify us by returning it to the sender and

2) delete this copy from your computer system.

No virus found in this message.

Checked by AVG - www.ave.com
Version: 2013.0.3392 / Virus Database: 3211/6570 - Release Date: 08/11/13

BMWFS0000136
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Spand itf
Foilaw the instructions on the loan packet,
give the complated drive checkt®@io the
dezlership 1o cemplets tha purchasat

Are you a looking for the best
customer service and loan products
for your customers? Do you enjoy

building successful relationships

- i and being rewarded for it by repeat
Atte I"IUOH A” : business% If y:;, then we vzflant to

: al ou!
Independents relieteyon

o ey
" —

CreditSmarts and Up2Drive are

; ) ) | working together to bring area
UpTobDrive is looking for dealerships the best lending

. your BUSINESS 1! programs for your customers.

By working with our team we are

Ca E E u S E ' providing

o Great Rates!

. 888_ 345.,09 18 o Web-based document printing

o e

1

!. solution!

L o Compliance- Red Flag Fraud

. Detection! i
- www.,CreditSmarts.com ! o CreditSmarts sub-prime

partners as well!

and much much more! i

Click here to learn more!

—— ~ 888-345-0918

REPORTER _0) Avchin
DEPONENT _ A, :

DATE _@%

7 Exhibit oo T
"

an

Paltersén Reporting & Video S8
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upzdrive is the newest division of
BrAW Bank of North America,
backed by award-winning customoer
service and industry-leading online
security technoloyy.

If application status is Approved, call 888-998-2725 fo inquire about
the necessary documents needed for funding.

Hours: Monday-Friday 10:00 am — 6:00 pm (Eastern)

ADDITIONAL USED CAR LOAN CONDITIONS AND RESTRICTIONS

» Loan-to-Value not greater than 110% of Kelley Blue Book (KBB) Retail value.
Multiply the KBB Retail value by 1.10 (or 110%). The final sale price you negotiate
with the dealer cannot exceed this value.

» If the requested term is less than or equal to 60 months, vehicle must be model year
2006 or later. If the requested loan term Is greater than 60 months, vehicle must be
model year 2008 or later.,

* Mileage cannot exceed 90,000 miles.

* May not be used at a BMW or MINI Dealership.

¢ No Purchases from private sellers - FRANCHISED DEALERSHIPS or
CREDITSMARTS MEMBER DEALERSHIPS!

¢ No purchase of auto leases.

» You may only purchase one vehicle with this drive check ™.

» No vehicles manufactured by Suzuki, recreational vehicles, ATVs, jet skis, boats,
mobile homes, motor homes, camper vans, trailers, conversion vans, commercial
vehicles, business vehicles, leased vehicles, amphibious vehicles, armored vehicles,
motorcycles, limousines, taxis, tow trucks, tractors, dump trucks, freight liners, farm
equipment, Kit cars, branded/junk/salvage/rebuilt title vehicles, grey market vehicles,
lemon law vehicles, converted engine vehicles, three-wheeled vehicles, vehicles that
do not have a Vehicle Identification Number (VIN) or title issued, repossessed
vehicles, vehicles sold through brokers/auction houses, vehicles sold to members of
the same family/same address and

vehicles being sold by a business, Spond it

+ No powers-of-attorney on Follows the instrucsons e the loar packel,
Dealership vehicle purchases. give Lhe complaied drive check® Lo Lhe

» No cash back to borrowers on dealership Lo cemplete the purchass

Dealership vehicle purchases.

wifalled BT

. Exhibit s B

.-1‘:__ L]
exHierr [ /9
REPORTER ___ D Aushn 7
DEPONENT. il

68, Patlerzun Re wrting & Video £88

__H bumes
DATE ___ May /3. 2p14

CONFIDENTIAL BMWFS0000341
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160-84-2612 11:83 30235608548 0 1/1

INSTANT ACCESS TO MORE LENDERS

Fast approvals. Quick funding
1st Time Buyers - Bad Credit
NO PROBLEM!

No Sign Up Fees. No Contract
Unlimited access 24/7

for just $99 per month
Call now 888-345-0918

“To be removed from this list, please ¢all 1-800-915-2571 ext 40410 or Fax this document
hack to 888-343-9903. Please be sure to inciude the number to be removed. Thank you"

EXHIBIT 5 , !
REPORTER __ P Austwy
DEPONENT_A Gomez

DATE __Mﬂdf_[ﬁ-LayL—







Message

From: Murthy Pawan, SF2-US-AP-4 [/O=BMWCORP/OU=AMERICAS ADMINISTRATION
GROUF‘/CN=RECIPiENTS/CN=MURTHYPA]

Sent: 12/10/2012 3:42:06 PM

To: Magpuri Jaime, SF2-US-AP-2 [/O=BMWCORP/OU=Americas Administration Group/cn=Recipients/cn=magpurja)

cc: Strollo Chip, SF2-US-AP-2 [/O=BMWCORP/OU=Americas Administration Group/cn=Recipients/cn=5trollCh];
Thompson Jake, SF2-US-AP-4 [/O=BMWCORP/OU=Americas Administration Group/cn=Recipients/cn=ThompsJa)

Subject: RE: Up 2 Drive IUCD Marketing Flyer

Attachments: U2D [UCD Flyer.pdf.pdf

Hi Jaime — yes we are working with credismarts. They’re trying to develop a network of independents who have
been providing us some good business. Of course, if they’re an alphera dealers, we pay the standard flat fee.

Jake was the one who worked on this agreement (ce’d here).
Let us know if you have any questions.

P

From: Magpuri Jaime, SF2-US-AP-2

Sent: Monday, December 10, 2012 10:43 AM

To: Murthy Pawan, SF2-US-AP-4

Cc: Strollo Chip, SF2-US-AP-2
Subject: Up 2 Drive IUCD Marketing Flyer

Hi Pawan,

Iran into the attached flyer at one of my TUCDs. I catled the number and it goes toa company called Credit
Smart. They appear to be some sort of “middle man™ between lenders and customers/dealers. Is U2D working
with them?

www.creditsmarts.com

Thanks,
Jaime

ALPHERA

Einancial Services

A Division of BMW Group Financial Services

Jaime d. Magpuri

Sales & Marketing Manager - N, California & N. Nevada

Phone: (408) 333-9347
Fax: {614) 789-7113

mailto:jaime.magpuri@alpherafs.com
Url: http://www.alpherafs.com EXHIBIT‘L
REPORTER ___ A Musfin
A e

DEPONENT
DATE
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Address  City State ZIP

DealerNan Contact
4375 Rout Burlington NI

City Select

Affiliate DealerlD Branch
8016

(n/a) 29071

EXHIBIT

REPORTER

DEPONENT__#).

DATE ‘m%t




Telephone Fax EMail DealerTyp: llca YearsinBu« DMV TaxiD Flooring
(609) 877- (609) 877- Independe



Flooring_T Flooring_A Flooring_C Flooring_2Z Flooring_S AverageSa Login Password Microbilt_



CreateDati UpdateDal CreateUse UpdateUst rowVersio activated LoginPrefi: AffiliatelD CREDIT_TL
11/4/2011 2/15/2012 csmarts_ir csmarts_ir 1 True 0 False



CREDIT_EC CREDIT_EX banking_a awe_guid FORM_CO CREDIT_PF FORCE_MI YEAR_EST/ DealerStat
False False 0 False 0 INACTIVE



DealerStat ZimpleMo: FORM_CO rate_plan setup_cos' monthly_c¢ rate_plan_cd
2/15/2012 0






~WestFax

smart communicaticn

REMIT TO:

10465 PARK MEADOWS DRIVE SUITE 200
LONE TREE, CO 80124

TEL: (303) 299-9329

BILL TO: FAX: (303) 299-9309

Credit Smarts Corporation

Attn: Sean Ryan .

231 East Alessandro Bivd Invoice

Suite {88}%

Riversice, CAS2500 ACCOUNT NUMBER| DATE | INVOICE #

4041 1/27/2013 | 1160534
Terms
Net 30
ITEM DESCRIPTION QUANTITY AMOUNT

Broadcast Fax Per Page Normal CREDSMAR - Date: 1/22/2013 Job: 5,353.0 $214.12
BEX-27052308 Name: Nationwide Fax 01.22.13 - Super List Part 2
Billing Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 1/23/2013 Job 2,692.0 $107.68
BFX-27102608 Name: Nationwide Fax 1.23.13 - Super List Part 1a
Billing Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 1/25/2013 Job: 2,372.0 $94.88

BFX-27224035 Name: Nationwide Fax 1.25.13 - Super List Part 1b

EXHIBIT / Y

REPORTER 2 &g}ﬁ:ﬂ
DEPONENT. . £

DATE

checks.

Please Include your invoice number on your TOTAL 416.68

Questions? Please contact accounting@westfax.com for support. Pg. 1




~WestFax

smart communication

REMIT TO:

10465 PARK MEADOWS DRIVE SUITE 200
LONE TREE, CO 80124

TEL: (303) 299-9329

RILL TO: FAX: (303) 299-9309

Credit Smarts Corporation

Atin: Sean Ryan .

231 East Alessandro Blvd Invoice

Si_Jite -’-!SBA

Riverside, CA 92508 ACCOUNT NUMBER| DATE | INVOICE #

4041 1/20/2013 | 1159840
| Terms
Net 30
ITEM DESCRIPTION QUANTITY AMOUNT
Broadcast Fax Per Page Normal CREDSMAR - Date: 1/14/2013 Job: 2.690.0 $107.60
BEX-26689183 Name: Nationwide fax 1.14.13 - Super List Part 2b
Billing Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 1/16/2013 Job: 2,699.0 $107.96
BFX-26834766 Name: Nationwide 1.16.13 - Super List Part 1a Billing
Code
Broadcast Fax Per Page Normal CREDSMAR - Date: 1/18/2013 Job: 2,385.0 $95.40
BEX-26946227 Name: Nationwide 1.18.13 - Super List Part 1b Billing
Code:
[ . 2
Please Include your invoice number on your
checks. TOTAL 310.96

Questions? Please contact accounting@westfax.com for support. Pg. 1




B WeStFaX REMIT TO:

smart communication 10465 PARK MEADOWS DRIVE SUITE 200
LONE TREE, CO 80124
TEL: (303) 299-9329

BILL TO: FAX: (303) 299-9309

Credit Smarts Corporation

Attn: Sean Ryan =

231 East Alessandro Blvd Invoice

Sl:lite fJfBSA

Riverside, CA 82508 ACCOUNT NUMBER| DATE | INVOICE# l

4041 1/13/2013 | 1159161 k
Terms
Net 30
ITEM DESCRIPTION QUANTITY AMOUNT

Broadcast Fax Per Page Normal CREDSMAR - Date: 1/8/2013 Job: 1.0 $0.04
BEX-26466598 Name: Nationwide Fax 1.8.13 - Test Billing Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 1/8/2013 Job: 2,698.0 $107.92
BEX-26467303 Name: Nationwide Fax 1.8.13 - Super List Part 1a Billing
Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 1/9/2013 Job: 2,397.0 $95.88
BFX-26535000 Name: Nationwide Fax 1.9.13 - Super List Part 1b Billing
Code
Broadcast Fax Per Page Normal CREDSMAR - Date: 1/10/2013 Job: 2,618.0 $104.72

BFX-26584616 Name: Nationwide Fax 1.10.13 - Super List Part 2a
Billing Code:

Please Include your invoice number on your
Roiis: TOTAL 308.56

Questions? Please contact accounting@westiax.com for support. Pg. 1




~WestFax

smart communication

BILL TO:

Credit Smarts Corporation
Attn: Sean Ryan

231 East Alessandro Blvd
Suite 488A

REMIT TO:

10465 PARK MEADOWS DRIVE SUITE 200
LONE TREE, CO 80124

TEL: (303) 298-9329
FAX: (303) 259-9309

Invoice

Riverskie; G/ 92508 ACCOUNT NUMBER| DATE | INVOICE #
4041 12/30/2012| 1157764
Terms
Net 30

ITEM DESCRIPTION QUANTITY AMOUNT

Broadcast Fax Per Page Normal CREDSMAR - Date: 12/27/2012 Job: 10,402.0 $416.08
BFX 26095188 Narne BMW Fax 12.27.12 - Super List Billing Code:

Please Include your invoice number on your TOTAL 416.08

checks. )

Pg. 1




B WestFaX REMIT TO:

smart communication 10465 PARK MEADOWS DRIVE SUITE 200
LONE TREE, CO 80124
TEL: (303) 299-9329
BILL TO: FAX: (303) 299-9309

Credit Smarts Corporation
Attn: Sean Ryan

231 East Alessandro Bivd Invoice
Sl_,:ite {88A
Riverside, CA 92508 ACCOUNT NUMBER| DATE | INVOICE #
4041 12/23/2012| 1157517
Terms
Net 30
ITEM DESCRIPTION QUANTITY AMOUNT
Broadcast Fax Per Page Normal CREDSMAR - Date: 12/17/2012 Job: 2,693.0 $107.72
BFX-25806549 Name: More Sales 12.17.12 - Super List Part 1a Billing
Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 12/1 8/2012 Job: 2,427.0 $97.08
BEX-25852050 Name: More Sales Fax 12.18.12 - Super List Part 1b
Billing Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 12/1 8/2012 Job: 2,659.0 $106.36
BFX-25916121 Name: 2.99 Nationwide 12.19 - Super List Part 2a Billing
Code:
Please Include r invoice number on you
deyour Ingoes your | lTOTAL 311.16




REMIT TO:

—WestFax

smart communication

LONE TREE, CO 80124
TEL: (303) 299-9329

10465 PARK MEADOWS DRIVE SUITE 200

BILLTO: FAX: (303) 299-9309

Credit Smarts Corporation

Attn: Sean Ryan F

231 East Alessandro Blvd Invoice

St_iite 4_\88A

Riverside, CA 92508 ACCOUNT NUMBER| DATE | INVOICE #

4041 12/16/2012| 1156883
Terms
Net 30
ITEM DESCRIPTION QUANTITY AMOUNT
Broadcast Fax Per Page Normal CREDSMAR - Date: 12/11/2012 Job: 1.0 $0.04
BFX-25596457 Name; NationWide 12.11.12 - Test Billing Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 12/11/2012 Job: 5,151.0 $206.04
BFX-25597372 Name: NationWide 12.11.12 - Super List Part 1 Billing
Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 12/12/2012 Job: 2,642.0 $105.68
BFX-25648952 Name: Nationwide Fax 12.12.12 - Super List Part 2
Billing Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 12/13/2012 Job 2,788.0 $111.52
BFX-25693605 Name: Nationwide Fax 12.13.12 - Super List Part 2b
Billing Code:
Please Include youcr l::::slce number on your TOTAL 423.28

Pg. 1




. Wes t,Fax REMIT TO:

smart communication 10465 PARK MEADOWS DRIVE SUITE 200
LONE TREE, CO 80124

TEL: (303} 299-9329

BILL TO: FAX: (303) 299-9309
Credit Smarts Corporation
Atin: Sean Ryan .
231 East Alessandro Blvd Invoice
Suite J:BBA
Rivareide, GA 92500 ACCOUNT NUMBER| DATE | INVOICE #
4041 12/2/2012| 1155557
Terms
Net 30
ITEM DESCRIPTION QUANTITY AMOUNT
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/27/2012 Job: 2,720.0 $108.80
BFX-24984014 Name: Website fax 11.27.12 - Super List Part 2a Billing
Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/29/2012 Job: 5,480.0 $219.20
BEX-25153959 Name: BMW Fax 11.29 - Super List Part 2 Billing Code:
In -
Please Include yotgh|e ::slce number on your TOTAL 398.00

Pg. 1




. We‘S tFax REMIT TO:

smort communication 10465 PARK MEADOWS DRIVE SUITE 200
LONE TREE, CO 80124

TEL: (303) 299-9329
BILL TO: FAX: (303) 299-9309

Credit Smarts Carporation
Attn: Sean Ryan s
231 East Alessandro Blvd invoice
Suite 488A

Riverside, CA 92508

ACCOUNT NUMBER| DATE INVOICE #

4041 11/25/2012| 1154575
Terms
Net 30
ITEM DESCRIPTION QUANTITY AMOUNT
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/20/2012 Job: 5,298.0 $211.92
BEX-24796092 Name: Turkey Fax 11.20 - Super List Part 1 Billing
Code:

Please Include your invoice number on your

ehacta. TOTAL 211.92

Pg. 1




. WestFax REMIT TO:

smort communication 10465 PARK MEADOWS DR]'VE SUITE 200

LONE TREE, CO 80124

TEL: (303) 299-9329
BILL TO: FAX: (303) 299-9309

Credit Smarts Corporation
Attn: Sean Ryan

231 East Alessandro Blvd Invoice

Sgite Z}SSA

Riverside, G/ 92908 ACCOUNT NUMBER| DATE | INVOICE #

4041 12/9/2012 | 1156266
Terms
Net 30
ITEM DESCRIPTION QUANTITY AMOUNT
Broadcast Fax Per Page Normal CREDSMAR - Date: 12/4/2012 Job: 5,107.0 $204.28
BFX-25347361 Name: BMW Fax 12.03.12 - Super List Part 1 Billing
Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 12/4/2012 Job 2,014.0 $80.56
BFX-25356582 Name: Regional Fax 12.04.12 - Regional List Billing
Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 12/6/2012 Job: 5,517.0 $220.68
BEX-25448786 Name: New and Improved Fax 12.6 - Super List Part 2
Billing Code:
Please Include your invoic
y uche :fs e number on your TOTAL 505.52

Pg. 1




~WestFax

smart communication

REMIT TO:

LONE TREE, CO 80124
TEL: (303) 299-9329

10465 PARK MEADOWS DRIVE SUITE 200

BILL TO: FAX: (303) 299-9309

Credit Smarts Corporation

Attn: Sean Ryan y

231 East Alessandro Blvd Invoice

Sa:iite QBBA

Riverside, CA 92508 ACCOUNT NUMBER| DATE | INVOICE #

4041 11/18/2012| 1154214
Terms
Net 30
ITEM DESCRIPTION QUANTITY AMOUNT
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/12/2012 Job: 2,803.0 $112.12
BFX-24443602 Name: Edocs 11.12.12 - Super List Part 1a Billing
Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/12/2012 Job: 2,802.0 $112.08
BFX-24445828 Name: Edocs 11.12.12 - Super List 1a Billing Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/13/2012 Job: 2,521.0 $100.84
BFX-24507464 Name: Edocs 11.13.12 - Super List Part 1b Billing
Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/15/2012 Job: 1.0 $0.04
BFX-24622278 Name: Regional FAX part1 - Test Billing Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/15/2012 Job: 1,154.0 $46.16
BFX-24622327 Name: Regional FAX part1 - Reg Super Part 1 Billing
Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/16/2012 Job: 855.0 $34.20
BFX-24689911 Name: Regional Fax 11.16.12 - Regional Super List Part
2 Billing Code:
e In r invoice number on r
Please Include your invoice numbe you TOTAL 405.44

checks.

Pg. 1



~WestFax

smart communicaticn

BILL TO:

Credit Smarts Corporation
Attn: Sean Ryan

REMIT TO:

10465 PARK MEADOWS DRIVE SUITE 200
LONE TREE, CO 80124

TEL: (303) 299-9329
FAX: (303) 299-9309

231 East Alessandro Bivd Invoice

Si_.:ite J:BSA

Riversidie; Oy Sdb00 ACCOUNT NUMBER| DATE | INVOICE #

4041 11/11/2012| 1153553
Terms
Net 30
ITEM DESCRIPTION QUANTITY AMOUNT
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/5/2012 Job: 1.0 $0.04
BFX-24214246 Name: Patriot Fax 11.06.12 - Test Billing Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/6/2012 Job: 3,234.0 $129.36
BFX-24227803 Name: Patriot Fax 11.06.12 - Hurricane part 1 Billing
Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/7/2012 Job: 3,208.0 $128.32
BFX-24295410 Name: Patriot Fax 11.07.12 - Hurricane List 2 Billing
Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/8/2012 Job: 3,838.0 $157.52
BFX-24341458 Name: Patriot Fax 11.08.12 - Hurricane Part 3 Billing
Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/8/2012 Job 1.0 $0.04
BFX-24417781 Name: Edocs 11.12.12 - Super List 1a - Test Billing
Code:
p - L]
lease Include youcr I-:E:i?sice number on your TOTAL A15.98

Pg. 1




~WestFax

smart communication

BILL TO:

Credit Smarts Corporation
Attn: Sean Ryan

REMIT TO:

10465 PARK MEADOWS DRIVE SUITE 200
LONE TREE, CO 80124

TEL: (303) 299-9329
FAX: (303) 299-9309

231 East Alessandro Blvd Invoice

SE.r'rte 488A

Riverside, CA 92508 ACCOUNT NUMBER| DATE | INVOICE#

4041 11/4/2012 | 1152873
Terms
Net 30
ITEM DESCRIPTION QUANTITY AMOUNT
Broadcast Fax Per Page Normal CREDSMAR - Date: 10/30/2012 Job: 1.0 $0.04
BFX 24017522 Name: Compliance Fax - Test Billing Code
Broadcast Fax Per Page Normal CREDSMAR - Date: 10/30/2012 Job: 3,311.0 $132.44
BFX-24018249 Name: Compliance Fax - Hurricane 1 Billing Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 10/30/2012 Job: 1.0 $0.04
BFX-24034557 Name: Compliance Fax Test Billing Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 10/31/2012 Job: 3,247.0 $129.88
BFX 24056626 Name: Compl;ance Fax - Hurricane 2 Billing Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/1/2012 Job: 3,832.0 $153.28
BFX-24099651 Name: Compliance Fax - Hurricane 3 Billing Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/2/2012 Job: 1.0 $0.04
BFX-24143562 Name: Matadors Fax - Test Billing Code:
Broadcast Fax Per Page Normal CREDSMAR - Date: 11/2/2012 Job: 377.0 $15.08
BFX-24144024 Name: Matadors Fax Ca CU Fax Billing Code:
eln ri i
Please Include youchlgz:sice number on your TOTAL 430.80

Pg. 1
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